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Notice of Appeal 

UNITED STATES DISTRICT COURT 
Southern District of New York 
61 Civ. 2324 


Trans World Airlines, Inc., 
—against— 


Plaintiff, 


Howard R. Hughes, Hughes Tool Company 
and Raymond M. Holliday, 

Defendants. 


Notice is hereby given, pursuant to Rule 3 of the Federal 
Rules of Appellate Procedure, that the defendants Hughes 
Tool Company and Raymond M. Holliday hereby appeal 
to the United States Court of Appeals for the Second 
Circuit from the judgment entered in this action on the 
14th day of April, PJ70. 

Date of Filing: New York, New York 
May 5th, 1970. 

Yours, etc. 

Donovan Leisure Newton & Irvine 

By /»/ James V. Hayes 
Two Wall Street 
New York, New York 10005 
732-4100 
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Notice of Appeal 

Chester C. Davis, Esq. 

By /s/ Chester C. Davis 
120 Broadway 
New York, New York 10005 
349-0660 

Attorneys for Uef em/ants 
Hughes Tool Company ami 
Raymond M. Holliday 

To: 

Cahill, Gordon, Sonxett, 

Reindel & Ohl 
80 Pine Street 
New York, New York 10005 
WHitehall 4-7400 
Attorneys for Plaintiff 
Trans World Airlines, /tic. 



5a 


Order to Show Cause 

UNITED STATES DISTRICT COURT 
South km n District ok New York 

[same title] 


Upon tlie annexed affidavits of Calvin J. Collier, .Jr., 
sworn to on May 4, 1970, and the exhibits thereto, and 
James V. Hayes, Esq., sworn to on May 5, 11170, it is 

Ordered, that the plaintiff* show cause before the Honor¬ 
able Charles M. Metzner, United States District Judge for 
the Southern District of New York, at the United States 
Courthouse, Foley Square, New York, New York, in Room 
506 on the 11 day of May, 11)70, at 10 o’clock in the fore¬ 
noon. or as soon thereafter as counsel can be heard, why 
an order, pursuant to Rule 62 of the Federal Rules of 
Civil Procedure and Rule .’111 of the (ieneral Rules of the 
United States District Court for the Southern District of 
New York should not be ent* red herein granting a stay, 
pending appeal, of execution of the judgment in the amount 
of $145,448,141.07 in favor of the plaintiff entered on the 
14th day of April, 1970 (either without security, or in the 
alternative, upon furnishing security in the form of a lien 
on specific property having a value in excess of the amount 
of the compensatory portion of the judgment plus 11% and 
$250) upon the grounds that the posting of a bond or 
undertaking of the kind described in Rule .'11 of the (Ieneral 
Rules of the United States District Court for the Southern 
District of New York would work an undue hardship on the 
defendants. 




Order to Show Cause 


It Is Furthkr Ordered, that service of a copy of this 
order and of the pa(>ers on which the same is granted on 
the attorneys for plaintiff, Messrs. Cahill, Gordon, Sonnett, 
Reindel & Old, 80 Pine Street, New York, New York, on or 
before May 6, 1970, shall he sufficient service of this order, 
and, in the meantime, that all proceedings for execution of 
the judgment in favor of the plaintiff be stayed until ten 
(10) days ufter the determination of this application und 
the entry of an order thereon. 

Dated: New York, New York 
May 5, 1970. 


/s/ Charles M. Metzner 
United States District Judge 
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Affidavit of C. J. Collier, Jr. 

UNITED STATES DISTRICT COURT 
Southern District oe New York 


[same title] 


State of Texas, 

County of Harris, as.: 

C. J. Collier, Jr., being duly sworn, deposes un<l says: 

1. I am \ ice 1*resident and ’I reasurer of defendant 
Hughes Tool Company (“HTCo") and make this affidavit 
in support of the motion of defendants HTCo and Ray¬ 
mond M. Holliday for a stay, pending appeal, of execution 
and of ull other proceedings to enforce the judgment en¬ 
tered by this Court on April 14, 1970. 

2. The judgment is in the amount of $145,44S.141.07. 
Of this amount, approximately $45 million is for com¬ 
pensatory damages while the hulk of the remainder is a 
“penalty imposed by law” (Opinion of April 13, 1970, p. 17). 
The judgment has lieen described by this Court as an “un¬ 
precedented recovery—some 30 times greater thnn the 
next highest recoveries on record."( Ibid. p. 3) 

3. Defendants have filed a Notice of Appeal. I under¬ 
stand that under Rule (12(d) of the Federal Rules of Civil 
Procedure and General Rules 31-33 of the United States 
District Court for the Southern District of New York a 
stay of proceedings to enforce the judgment jiending ap¬ 
peal may be obtained ns a matter of course hv 
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Affidavit of C. J. Collier, Jr. 


1. Depositing with the Clerk of the Court cash or 
government bonds in an amount e<|iiul to 111% of the 
amount of the judgment plus $230, which in this ease 
would amount to $161,447,080.59, or 

2. Furnishing the undertaking or guaranty in such 
amount of a corporate surety holding a certificate of 
authority from the Secretary of the Treasury, or 

3. Furnishing the undertaking or guuranty in such 
amount of two individual residents of the Southern 
or Eastern Districts of New York, each of whom owns 
property within such districts worth double the amount 
of the undertaking over and above all other debts and 
obligations. 

The third alternative is obviously unsuited to a judgment of 
this size. For the reasons set forth below it is not feasible 
for defendants to furnish the other types of security de¬ 
scribed above. 

4 . Defendants cannot deposit cash or government bonds 
in the amount of $101,447,080.59 without costly liquidation 
of assets or without undertaking a major costly and time 
consuming financing program. I do not believe that any 
business enterprise in this country could do so. 

5. In connection with the above it may be noted that 
Hughes Air Corp., 78% owned by ilTCo, recently 
completed the acquisition of the assets and business of 
Air West for a cash purchase price of approximately 
$90,000,(XX), pursuant to a commitment to do so entered 
into by HTCo prior to the Report of the Special Master 
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Affidavit of C. J. Collier, Jr. 

herein, and that HTCo has an obligation in the public 
interest to provide additional financial assistance to that 
airline in the future. In its order dated July 15, 1969, the 
Civil Aeronautics Board stated that: 

“. . . the public interest dourly requires approval of 
the acquisition (of Air West by HTCo) as the only 
meuns of ussuring the continuation of Air West’s 
service; that without the financial support of (HTCo), 
Air West would be forced to suspend its operations; 
that the severe repercussions which would result from 
suspension of operations could be justified only if it 
were established that the transactions were incon¬ 
sistent with the statutory standards of the Act; and 
that the transaction is consistent with the public in¬ 
terest and not inconsistent with the statutory stan¬ 
dards . . 

The Board also found that without the financial support of 
HTCo, Air W r est would collapse and that such collapse 
would have severe repercussions in that Air West is one 
of the largest local service airlines, carrying over 500,1X10 
passengers annually in about 360 markets, with approxi¬ 
mately 3,2(K) employees. 

6. Defendants have investigated the possibility of ob¬ 
taining a supersedeas bond in the amount of $161,447,686.59 
from u number of surety companies nnd have ascertained 
that it is impossible to obtain such a bond from any surety 
company or group of surety companies unless the bond is 
fully secured through u deposit of collateral in the form 
of cash or government bonds or other security of similar 
liquidity. Letters from Mr. H. Marshall Frost, President 
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Affidavit of C. J. Collier, Jr. 

of Seaboard Surety Company, and Mr. James Wells, Vice 
President of the Fireman’s Fund American Insurance 
Companies, attached hereto as Exhibits A and B, evidence 
the uniform response which defendants have received from 
surety companies. 

7. To require HTCo to engage at this time in severely 
disruptive ami time-consuming liquidation of assets would 
impose unreasonable burdens on the conduct of the busi¬ 
ness of HTCo and would be tantamount to the imposition 
of an additional penalty and an unreasonable limitation on 
its right to appeal. Such a penalty would be particularly 
unjust in view of the fact that i ore than two-thirds of the 
judgment represents a penalty. 

8. A letter dated April 17, 1970 from Haskins & Sells, 
certified public accountants who have audited HTCo for 
more than 30 years, is attached hereto as Exhibit C and 
shows that as of such date HTCo bad a net worth in excess 
of $300,000,000 before provision for the contingent liability 
represented by this judgment. I know of no transaction 
occurring since April 17, 1970 or now contemplated which 
would materially affect HTCo’s net worth. The fact that 
HTCo’s net worth is three times greater than the amount 
of the judgment should provide ample assurance that, in 
the event of an ufTirmnncc, plaintiff would be able to 
obtain satisfaction of the full amount of its judgment 
even though no security is provided at the present time. 

9. In the event, however, that the Court determines that 
it is just and reasonable under the circumstances for plain¬ 
tiff to be furnished security in un amount representing the 


T 
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Affidavit of C. J. Collier, Jr. 

compensatory portion of the judgment as distinguished 
from the amount awarded as punitive damages, HTCo 
would be able to provide a lien on specified property having 
a value in excess of the amount so determined. 

10. Under the circumstances here present and in view 
of the unprecedented magnitude of the judgment entered 
by this Court, only one-third of which is compensatory and 
the remainder of which is punitive, it is respectfully re¬ 
quested that this Court stay execution thereon pending 
appeal without requiring defendants to furnish security or, 
in the alternative, upon their furnishing security in the 
form of a lien on specific property having a value in excess 
of the amount of the compensatory portion of the judg¬ 
ment plus 11% and $250. 

/s/ C. .T. Colli ek, Jr. 

C. J. Collier, Jr. 

(Sworn to May 4, 1970) 


t 
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Exhibit A Annexed to Affidavit of C. J. Collier, Jr. 

Seaboard Surety Company 
90 William Street, New York, N. Y. 100‘i8 

H. MARSHALL FROST 
PRESIDENT 

April 16, 1970 

Hughes Tool Company 
Iluinhle Oil Ruilding 
Houston, Texas 

Attention Mr. Raymond Holliday 

Re: TWA vs Hughes Tool Company 
U. S. District Court 
8th Circuit: District of New York 

Gentlemen: 

You have made inquiry as to the availability of a Super¬ 
sedeas Rond in the amount of $101,000,000 on behalf of 
Hughes Tool Company in connection with the above 
matter. 

Despite the most obvious financial responsibility and 
quality of the Hughes Tool Company, the Seaboard Surety 
Company and, I believe, any other company, would be un¬ 
able to furnish n bond of this size unless completely secured 
through the deposit of collateral: eit.ier cash or govern¬ 
ment bonds or documents of similar liquidity. 

Sincerely, 


IIMF:ef 


/s/ H. M. Frost 

H. Marshall Frost 
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Exnibit B Annexed to Affidavit of C. J. Collier, Jr. 

Fireman’s Fund American Insurance Companies 
3333 California Street 
San Francibco, California 94120 

JAMES H. WELLS 
VICE PRESIDENT 

April 15, 1970 

Mr. Raymond M. Holliday, 

Executive Vice President 
Hughes Tool Company 
Houston, Texas 

Subject: TWA vs. Hughes Tool Company 

U.S. District Court—Southern District New York 
Supersedeas Bond Approximately $160 Million 

Dear Mr. Holliday: 

i 

This letter will confirm our recent discussion as to the 
ability of our company to arrange a Supersedeas or Appeal 
Bond in an amount approximating $160 million in connec¬ 
tion with this court action. 

An obligation in this amount and of this type is a most un¬ 
usual one and presents very real practical problems. It is, 
of course, possible that the principal or surety may be 
called upon at some future date to pay on short notice this 
amount of cash in satisfaction of the judgment. Therefore, 
it is our considered opinion that the only possible way we 
could arrange such a bond would be on condition that your 
company arrange to deposit with us collateral in the form 
of cash or readily marketable Government securities in 
the full amount of the bond. 




Exhibit If Annexed to Affidavit of C. J. Collier, Jr. 


This feeling on our part should not be considered as an 
adverse reflection on the financial strength or integrity of 
your company, but is dictated by the practical reason that 
we do not have this amount of cash immediately available 
without liquidation of a substantial quantity of our secu¬ 
rities which might be required under adverse market con¬ 
ditions. This represents the opinion of our company; how¬ 
ever, we believe that you would encounter a simliar reac¬ 
tion from any other surety company or companies. 

If we can offer further assistance in connection with this 
matter at any time, please feel free to contact us. 

Very truly yours, 

/s/ James H. Welijb 
James H. Well- 
Vice President 


i 
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Exhibit C Annexed to Affidavit of C. J. Collier, Jr. 


Haskins & Sella 

CERTIFIED PUBLIC ACCOUNTANTS 

1200 Travis 
Houston 77002 


Hughes Tool Company, 
Houston, Texas. 


April 17, 1970 


Dear Sirs: 

We huve previously made an examination of the financial 
statements of Hughes Tool Company f<>r the year ended 
December 31, 1908, and rendered our report dated April 
30,1909 thereon. In that report we state that, in our opinion, 
except for an understatement of one asset (correction of 
which understatement would improve the financial posi¬ 
tion), and subject to the effect of payments, if any, which 
may be required as a result of damages claimed in a then 
pending lawsuit filed by Trans World Airlines, Inc. against 
the Company in the United States District Court for the 
Southern District of New York, such financial statements 
present fairly the financial position of the Company as of 
December 31, 1968 in accordance with generally accepted 
accounting principles. 

Such financial statements show that stockholder’s equity 
as of December 31, 1968, withou provision for payment of 
damages claimed by Trans World Airlines, Inc., was in 
excess of $500,IKK),000. 

We are presently making an examination of the Com¬ 
pany’s finanieal statements for the year ended December 
31, 1969. We expect to complete our examination about 
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May 31, 1970, but at this time we have not completed all 
of the auditing procedures we consider necessary to enable 
us to express, and we do not express, any opinion on finan¬ 
cial statements of the Company as of that date. However, 
such auditing procedures that we have car-ied out did not 
bring anything to our attention which causes us to believe 
that since December 31, 196S the stockholder’s equity re¬ 
ferred to above (without provision for payment of damages 
claimed by Trans World Airlines, Inc.) has been reduced 
to an amount which is not in excess of $500,000,000. 

This letter is solely for the information of the Company 
and Trans World Airlines, Inc. and is not to be quoted by 
excerpt or reference to any other organizations or persons, 
except for Courts of the United States of America in which 
the lawsuit referred to above is being heard. 

Yours truly, 

/s/ Haskins & Sells 
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Affidavit of James V. Hayes 

UNITED STATES DISTRICT COURT 

Southern District of New York 


[same title] 


State ok New York, 

County ok New York, ss.: 

James V. IIayes, Esq., being duly sworn, deposes and 
says: 

1. I am a member of the firm of Donovan Leisure Newton 
& Irvine, one of the firms of attorneys for defendants 
Hughes Tool Company and Raymond M. Holliday in the 
above-entitled action. I make this affidavit in support of 
defendants’ application for n stay of execution of the 
judgment entered on April 14, 1970 in favor of the plain¬ 
tiff (such stay to be granted either without sc« uritv, or, in 
the alternative, upon furnishing security i»- the form of a 
lien on specific property having a value in excess of the 
amount of the compensatory portion of the judgment plus 
11% and $250). This application is brought on by an Order 
to Show Cause because the stay of ten (10) days, granted 
by this Court on April 29, 1970 upon its disposition of de¬ 
fendants’ application for clarification and amendment of 
the judgment, will expire on May 11, 1970. Expiration of 
the period without consideration of this application would 
cause defendants irreparable injury. 

2. Defendants have filed a notice of appeal in this ac¬ 
tion to the Court c' \ppeals for the Second Circuit because 
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Affidavit of James V. Uayes 

substantial and meritorious questions exist which should be 
presented for determination by the Court of Appeals. The 
decisions of this Court ordering n default judgment, con¬ 
firming the report of the Special Master and awarding an 
attorney’s fee, all raise questions of substantial merit and 
great importance which should be presented to the Court 
of Appeals for review and determination. 

3. As more fully appears from the affidavit of Calvin .1. 
Collier, Jr., it is not possible for defendants to post the 
kind of security contemplated by the local rules. Hv reason 
of the financial soundness of the Hughes Tool Company, 
moreover, pluintifff is fully protected. Unless a stay is 
granted without requiring defendants to post security as 
provided in the local rules, the right of defendants to ap¬ 
peal may be impaired. Defendants should be permitted 
to have the Court of Appeals consider the substantial and 
meritorious questions presented by the appeal in this 
action. 

4. No previous application for the same or similar relief 
has been made in this action. 

/s/ James V. Hayes 
James V. Hayes 

(Sworn to May 5, 1970) 


i 
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Transcript of Proceedings 
May 11, 1970 

UNITED STATES DISTRICT COURT 

Southern District ok New York 


[same title] 


Before: 

Hon. Charles M. Metzner, 

District Judge 

New York, May 11, 1970 
10:15 a.m. 

Appearances : 

Cahill, Gordon, Reindkl & Ohl, Esqs., 

Attorneys for Plaintiff, 

By: Dudley B. Tenney, Esq., 

Paul W. Williams, Esq., and 
Marshall H. Cox, Jr., Esq., 
of Counsel 

Donovan, Leisure, Newton & Irvine, Esqs., 

Attorneys for Defendants, Hughes Tool Co., and 

Raymond M. Holliday 

By: James V. Hayes, Esq., 

MAnLON F. Perkins, Jr., Esq., nnd 
David A. Wier, Esq., 
of Counsel 

[2] Davis & Cox, Esqs., 

Attorneys for Hughes Tool Co., 

By: Chester C. Davis, Esq., and 
Lola S. Lea, Esq., 
of Counsel 
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Transcript of Proceedings, May 11, 1970 

The Court: All right, Mr. Hayes, it’s your motion. 

Mr. Hayes: Yes, your Honor. 

^ou are acquainted with the nature of the motion and 
there is really very little I intend to say to you in connec¬ 
tion with it. This, as your Honor, has already noted, is an 
extraordinary judgment, 30 times the size of the largest 
prior recorded judgment. And there is something else 
rather extraordinary about it too. 

I know of no case that’s ever been decided in which the 
accounting changes made by a plaintiff three years after 
the last act of which complaint was made, entered into the 
judgment, and the accounting changes alone represent 
$37 million out of the total judgment or eight times the 
amount of any prior recorded judgment. 

So it’s unprecedented or. two scores. If this judgment 
were like other judgments, we wouldn’t be here; if it were 
like nny prior recorded judgment we wouldn’t be here. 

[3] The Court: Like Hanover Shoe. 

Mr. Hayes: Like Hanover Shoe. Thank you for men¬ 
tioning that because I try to impress my colleagues with 
that, so far without success. 

And it is our position that the extraordinary situation 
presented here requires extraordinary treatment by the 
Court. 

Now, plaintiff’s position, as I understand it from their 
memorandum, is that they should have security in the 
form of the rules, and what they really mean, when one 
reads Rule 31, is thut it should be either cash and securities 
or a bonding company bond in the amount of 111 per cent 
and so on. 

They make no mention of the third alternative presented 
by Rule 31, which : s n most interesting alternative, it 
seems to me, and that is a guarantee by the two individuals 
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resident either in the Southern or Eastern District of 
New York, each of whom is worth twice the amount of the 
judgment over und above uny other liabilities or any 
other commitments. 

I suppose 1 do not need to try to persuade your Honor 
that two such individuals have not been uncovered up to 
now, each of which is worth 320-odd million dollars over 
and above all other liabilities. But the interesting thing 
[4] about that third alternative is that their worth is not 
necessarily liquid worth, it’s in real or personal property. 
Both are considered in determining their worth. 

Now, that obviously would not be a deposit of securities, 
it would not be a bonding company bond. 1 think it’s safe to 
say that when the rules were adopted here, nobody en¬ 
visioned the type of security that should be put up by 
anybody for a judgment of this size. As 1 read the plain¬ 
tiff’s memorandum, they do not dispute the power of the 
Court to make a just arrangement. Their claim really is 
that the Court’s discretion, whatever it may be, and that 
is not spelled out in the memorandum, just shouldn’t be 
exercised in thta case. 

We might submit that it should be and for these reasons: 

The net worth of the Tool Company is in excess of three 
times the amount of the judgment. That certainly should 
enable payment of the judgment, if it should be affirmed. 

The case, of course, is now on appeal and maybe 1 should 
say in passing that the $2.10 bond has been put up. 

The Court: I saw that. I have it here. 

Mr. Hayes: We believe, and even though vour Honor 
has decided all questions against us. that the case [.'>] 
presents to the Appellate Court important, radically im¬ 
portant, basic questions. Those are now in the lap of the 
Court of Appeals. 
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Transcript of Proceedings, May 11, 1970 

In short, what we are saying, and your Honor does not 
have to agree with us in this, though I believe your Honor 
may well recognize it, is that we believe that the questions 
we have raised, and will raise on appeal, do not lack merit. 

In short, in the light of the net worth of the Tool Com¬ 
pany, which is more than three times the amount of the 
judgment, and not quite the four times the amount of the 
judgment defined to individuals as I described before and 
in the light further of the very grave questions that are 
presented in this case, the Court should exercise its dis¬ 
cretion to fashion an appropriate protection for the plain¬ 
tiff. 

Now, that does not mean, it seems to us, a bond of cash 
or securities or a surety company bond, tha first two 
alternatives under Rule 31; rather, it means that the Tool 
Company’s net worth could stand in place of the two 
individuals whom we have not yet been able to discover. 

Now, that is the substance of our position, your Honor. 

The Court: Mr. Tenney? 

[6] Mr. Tenney; Well, vour Honor, T think our posi- 
tion is very clear in our memorandum. We think under 
the cases and as we read the ml^s that the discretion, if 
any, that your Honor has here is certainly a very limited 
discretion. The cases from the foundation of the court 
system and most of the early ones, of course, the Supreme 
Court cases, have been perfectly clear that a snporcedence 
wouldn’t issue unless the plaintiff was protected, and in 
the case of a money judgment, there has been no dispute 
as to how you protect the plaintiff; you protect it by a 
proper bo^d in an amount in excess—nnd how much in 
excess may be in issue—but in excess of the judgment. 

The disputes that occurred in the Nineteenth Century 
nnd after that dealt with things like mortgage foreclosures 


23a 


Transcript of Proceedings, May 11, 1970 

whore you wore going to got the land hack and how much 
extra bond you should have. 

The case law on money judgment is super-simple. As 
far as I know there certainly has never been a case that 
went any other way. 

Now. your Honor, if you look at Rule 31 which Mr. 
Hayes is concentrating on, of the general rules of this 
court, that describes how a sufficient bond in a sufficient 
amount, the amount would be 111 per cent under Rule 33, 
of th. judgment, but how a sufficient bond—what I should 
[7] say it consists of—yes, cash, securities, yes, proper 
surety companies, and the net worth of two individuals, 
perhaps, bonds that is by individuals with net worth each 
twice ns much as the amount of the judgment, it doesn't 
sny anything about the net worth of the defendant. 

Now, that’s rather significant. It has to be individuals 
not subject to the judgment whose responsibility I think 
your Honor would feel was a proper thing to go into, 
what kinds of individuals are they, for example, I think 
historically that has been a proper subject of examination 
when individual bonds are put up, and the net worth of 
the defendant is not suggested any place in that rule or in 
any other rules as far as T know as a significant matter. 

The point is that judgment—the defendant may not pay 
the judgment. The defendant's present net worth mav not 
continue to exist 

The Court: How do we take care of that? I don’t see 
how you can call upon the defendant under these unusual 
circumstances to put up a bond in the amount you want. 
How can it be done? 

Supposing you represented Tool, what would you do, 
sell everything on the open market to bond this? 

Mr. Tenney: No doubt about it, T would have [&] 
started it in December, if not earlier. We outlined it in 


24a 


Transcript of Proceedings, May 11, 1970 

our memorandum. A company that has a net worth of over 
$o million were told by a letter from a firm of accountants, 
not by any affidavit of a responsible officer, but a company 
like that, on a proper disclosure to lending institutions, 
can arrange for a loan, can arrange for an advance of 
credit, can arrange for money with which to buy securities 
to put up the securities or to buy securities collaterialized 
a surety company loan. 

The Court: Do you want me to stay the discussion of 
this judgment until they can arrange that? 

Mr. Tenney: There is nothing short of that that I can 
see that would be full protection for thp plaintiff which 
we think we are entitled to. We don’t think that they are 
entitled to a further stay because they should have been 
doing this nt least since December. 

The Court: Let’s forget that, Mr. Tenney. I won’t buy 
that. 

Mr. Tenney: All right, sir. If that is what they should 
do then and if they take time th'*re should be a limited 
period of time within which to do it and they should in 
the meantime do several things. It seems to me a natural 
thing to expect would be a guarantee by the 100 per cent 
stockholder, subject himself to the jurisdiction [0] of the 
Court in ease he did not live up to that guarantee. That 
100 per cent stockholder certainly is worth four times 
the amount of this judgment. 

There should be some specific— 

The Court: Why don’t they put up the State of Nevada 
as security, that would take care of it. 

Mr. Tenney: I don’t follow how we can use the State 
of Nevada. 

The Court: You can elect a governor or a politician, 
a senator. 


v, 
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Mr. Tenney: Then there should be at the very least 
some words to the Tool Company forbidding them to dissi¬ 
pate their assets. 

The Court: This I would agree with. 

We will discuss that. 

I)o you have a third alternative before we pome back to 
Mr. Hayes t 

Mr. Tenney: I can think of nothing else, sir. 

The Court: Mr. Hayes, what about those two! 

Mr. Davis: Your Honor, we have discussed with— 

Mr. Hayes; Maybe I should say that Mr. Davis has 
been doing most of the groundwork here rather than I. 
Pardon me. 

The Court: All right, Mr. Davis. 

[10J Mr. Davis: On the possibility of arranging in effect 
a loan commitment, the difficulty is, if we follow the stan- 
dards heretofore applied under supersedeas bond, there 
is no way you win tell anybody when the judgment will 
become payable, no way of estimating the time; we can 
estimate the time when we think the matter will be sub¬ 
mitted to the Court, we cannot estimate when the Court 
will render a decision, and no institution says that they are 
prepared on demand to come up with that much money. 
That’s been the problem also with the so-called bonding 
company, quite apart from having to form some kind of 
consortium because no one institution is in a position to 
come up with that amount of credit, no bonding company 
can by itself, so what we run into when we did discuss 
with various lending institutions and bonding companies 
what the situation would be in the event that we failed 
to get some relief from the Court, what we run into is a 
problem that nothing can be worked out unless we start 
giving them dates as to when the money will be required, 
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some estimate that they could rely upon, otherwise they 
say we just don’t keep that kind of cash around, wt, in 
order to make that kind of money available to you, we have 
to undergo some kind of liquidating process, and we in 
turn would have to go to the process of developing a plan 
of liquidation to meet the judgment. 

[113 If the judgment was payable today, assuming we 
had gone through the appellate period, we obviously would 
have to come to the Court for some rational period of 
liquidation in order to pay the judgment. No question that 
we have the assets with which to pay the judgment even of 
this amount since the net worth determined is based upon 
original cost or original cost less depreciation with resp«ct 
to depreciable property. 

But there is a lnek of feasibility in attempting to work 
out any kind of financing arrangement with the unknowns 
that exist with respect to when the appellate period w ill 
be over and how much time will they have alter the appel¬ 
late period is over in order to come up with the amount 
if it should become paya.de and those are the things which 
have made it impossible to discuss intelligently with any 
lending institution or bonding company, the possibility of 
putting up that amount with the kind of a supersedeas 
bond which is described in Rule 31. 

The Court: What about a method of preventing Tool 
Company from dissipating its assets so the net worth 
goes below n half million dollars? 

Mr. Davis: I think it would be reasonable to ask the 
Tool Company to permit a loan f.«r>] (lien) to be placed 
upon property and my approuch to that was to deal with 
property F12] which was non-uiovable such us real estate, 
and permit a lien to be placed on it so it could not be dis- 
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pos«-d or transferred to anyone except subject to the lien and 
on some rational basis arrive at the value of that property. 

Obviously we ure not here or not suggesting we should 
undergo a valuation proceeding which is not satisfactory 
to anyone. I discussed with the client and with Mr. Hayes 
the possibility of taking some arbitrary basis evaluation 
in the sense of saying, well, if property acquired within the 
past several years presumably has a value of its cost of 
acquisition and we could give a certificate of Haskins & 
Sells, that property on which a lien is to be placed had an 
original cost in excess of some amount. 

That kind of an approach is obviously feasible, but it 
is not feasible if someone is going to suggest, oh, no 
must have an evaluation proceeding. But, as I say, taking 
an approach such- as the one I have indicated, to me is a 
feasible approach. 

The Court: They have a balance sheet showing a $'>00 
million net worth with a listing of assets. Is there any 
provision to be worked out that none of those assets shall 
be disposed of during the pendency of the appealT 

Mr. Davis: I think we can identify and describe [13] 
assets that would not be disposed of during the pendency 
°f appeal without further approval of the Court or 
something. Obviously you can’t deal with inventories. 
Again, I mean there is no problem, as I say, in taking the 
tangible real estate, improved or unimproved, which has 
admittedly by any standards a value substantially in excess 
of the value of the amount and we could freeze it by 
commitment not to dispose or permitting a lien to be 
placed on it. 

Mi. Tenney: Jf a bank or some other lending institution 
were to lend money, furnish its credit, did other things that 
involve the kind of thing that the defendant is asking the 
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plaintiff here, for u substantial amount of money, that 
lending institution would expect and would get certain 
tilings. It would get detailed financial statements, certified 
detailed financial statements, certified at least annually by 
an outside auditing firm and at least quarterly by the 
responsible financial authorities of the defendant. It would 
have similar certificates by responsible officers ..f the de¬ 
fendant as to certain things, such as, net worth, mainte¬ 
nance, such as compliance with other restrictions. It would 
certainly also in this particular situation, expect and get 
some kind of agreed to regulation, of transactions between 
this corporation and its 1(X) per cent stockholder. 

[14] Now, it seems to me that when Mr. Davis says this 
sort of thing he outlines could be done, reasonably he is 
talking about something quite different from what seems to 
me any lending institution or any outside party would 
expect. He is nl*o talking in a context here, nn adversary 
context, where the kinds of discussions that you could 
expect across the table between a borrower, an anxious 
borrower and a willing lender, what are these values, what 
kind of certificates can we give you, what kind of restric¬ 
tions can we place fin ourselves. I am perfectly prepared 
to recognize, for example, the Tool Company cannot put 
a lien on its inventories, it’s a business concern. That’s 
a problem that in a negotiation one settles between a will¬ 
ing borrower and a willing lender. 

IIow can we settle that sort of thing without coming 
back to your Honor constantly over disputes! It seems to 
me and I won’t take long on ‘bis one, it seems to me what 
they ought to do is make their arrangements with people 
that they can discuss this sort of thing with privately, that 
can furnish them with money or their credit with which 
then they can come up in a non-eont roversial sort of way 
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and provide the plaintiff the security the rules contemplate. 
If they are not to do that, then it seems to me to try to 
meet Mr. Davis’ suggestions, and this is by a long way it 
seems to me [15] a less satisfactory approach, they should 
be required tr give us—and by us I mean TWA—the kind 
of security TWA needs at some—by some designated time 
in the future, and we can approach the problems that Mr. 
Davis is talking about at that level, what kind of assurances 
do the;, need in order to meet the questions that have been 
raised by the bonding institutions. 

He suggests that the lending institutions say when is 
the money needed? Well, as of right now, the commitment 
should have been given sometime ago. It should be a 
date—a (Lite could be fixed by which it should be obtained. 
A provision could be made. I think that TWA could rea¬ 
sonably give a commitment that after rt disposition, final 
disposition of the case, there would be a period of time. 
That commitment could be made right now. Six months 
or something like that. 

The Court: You mean after the judgment becomes final, 
th«? defendant shall pay the judgment based on a com¬ 
mitment sii; months after that date, which would give the 
financial institutions a sufficient time to get the money 
together? 

Mr. Tenney: That sort of thing, your Honor. That’s 
the problem of the fmancinl institutions, which, of course, 
have access to knowledge about Tool Company w; ich we 
will never liuve. 

[lf>] The Court: Can we send them back to the insur¬ 
ance companies who are the additional defendants? 

Mr. Tenney: There are others than those insurance 
companies—I think those insurance companies I think are 
business institutions and for proper security in a proper 
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case wcuid be glad to lend money to anyone for a fee. 
They would have, of course, with proper security, proper 
arrangements. 

Now, a time period can bo fixed in which they are to 
accomplish that, and in the meantime your Honor could 
place upon the defendants a degree of restriction that per¬ 
haps might not seem unreasonable over a period of years, 
such as a direction that there should be no dividends or 
other distributions, directly or indirectly to a hundred per 
cent stockholder, put a dollar limitation on it so they 
can— 

The Court: I don’t know what he needs to live on. 

Mr. Tenney: They can suggest a figure, your Honor. 
I don't think that’s really a problem. 

—direct that the Tool Company should not within the 
limited period of time undertake any transactions not in 
the ordinary course of business or dispose of any assets 
other than for fair value. 

Your Honor, it’s difficult to try to frame right [17] here 
the kinds of retractions that it seems to me are called for, 
bnt I think they should be quite strict for a limited period 
of time within which they can make arrangements that 
would rrlieve ns of this problem of the plaintiff with the 
Court having a problem of supervision of others like this 
over a period of perhaps a couple of years. T still think 
to put up the bond would be the easier way. 

The Court: Do you want to say something, Mr. Hayes, 
while Mr. Dnvis is recovering? 

Mr. Davis: I think T am recovered enough to— 

Mr. Hayes: I want to say one thing which 1 forgot to 
mention: Mr. Tenney talked about the Tool Company 
has hnd n lot of time here to get ready for this, it is not 
in our affidavit but I would make a statement to you a« a 
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lawyer in the cane: promptly upon filing of the special 
master’s report, we began our office negotiations with 
bonding companies and ran into the very problem that 
Mr. Davis has outlined to your Honor. It is just impossible 
to get it from a bonding company because they are in a 
situation where they have to be able to pay cash on the 
nose or they lose their license to operate. 

The Court: Well, supposing you take Mr. Tenney’s 
suggestion that your commitment read, and if that were 
a commitment acceptable to the plaintiff I would take it, 
[18] that the money must be produced within 30 or GO 
•lays after the ent"y of the judgment. 

Now, that gives the lender, I think he is the lender, 
sufficient time, two months should be sufficient time for 
him to meet whatever commitments or whatever consortium 
might come up. And I think—would that be agreeable to 
you, Mr. Tenr.ey! 

Mr. Tenney: Yes, your Honor, it would be. 

The Court: If you had the commitment of responsible 
lenders, I mean. 

Mr. Tenney: Yes, sir, that would be acceptable. 

The Court: That within 30 or GO days whatever—he 
will want the greatest period of time he can get, the plain¬ 
tiff will want the shortest, we will work something like 
that out but it seems to me that then your lender knows he 
has a two month period in which to meet an obligation. 
That’s not outlandish. 

Mr. Davis: It’s a question of discussing it with lending 
institutions who don’t want to move—are unable to make 
a decision because they say it depends upon the group we 
have to put together. 

The Court: I have no doubt that there hns to be a con¬ 
sortium. 
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Mr. Davis: The question this raises they say, well, it 
depends on what it is that will have to be [151] liquidated, 
what the conditions will be, you can’t get an underwriting 
house today to get themselves on the hook for any more 
than 24 hours. They want out. They want out no matter 
what you got, no matter what you do, we don’t know there 
could be a war break out, something happens, it’s the 
intangible aspect of a point of time in the future which 
cannot be pinpointed. 

It’s a problem of discussing with them, well, what is it 
that we would have to liquidate, and to intelligently dis¬ 
cuss. 

I haven’t had nnv of those discussions because up to now 
there wns no basis for knowing whether or not this was in 
the cards or not. There is no reason why I should not 
have those kinds of discussions with lending institutions 
and discuss with them that appronch. But j.ist based upon 
my own personal experience in connection with financial 
underwritings I am sure Mr. Tenney is equally familiar 
more so than I; we know it’s not easy because they talk 
about the money market, they talk about the interest rates, 
they talk about the charge, all of which ir the last analysis 
is going to come out, well, of somebody’s pocket in the 
event we are successful in a substantial chnnge in the 
result, and looking at it from a point of view of what is it 
that TWA is entitled to today, versus what it could be 
entitled to [20] tomorrow, it seems to me that in the last 
analysis what is available to pay the judgment is going to 
be what is available with which to pay the judgment which 
it takes 30 dnvs to liquidate, f>0 days or 00 days or what¬ 
ever it does, and that’s why, in my own thinking nt least, 
that of giving them an effective loan which prevents the 
property from being disposed, or gives them all the se- 
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curity they eoulil possibly gain, there is nothing that they 
pain by—there is no benefit to TWA by imposing an addi¬ 
tional financial burden upon us at this time by paying a 
commitment fee or trying to agree upon those things, it’s 
a risk they take in the event if a reversal in whole or in 
part, and I frankly have difficulty in seeing what is effec¬ 
tively accomplished. 

When you look at the situation today, and assuming that 
there were no case for the purpose of discussion, I think 
it is well known. I could tell you as a fact that the Tool 
Company ha« the minimal assets within this jurisdiction, 
and as they recognize, I think at one point in their memo¬ 
randum, the fact that there are no asset ', they don’t have 
at the present time actually n basis for levying discussion, 
which is what they are talking about. Because under the— 
I understand it under the rules, under the Federal Rules, 
at any rate, the right to levy discussion outside of the 
jurisdiction is dependent upon the judgment having become 
[21] final. But be that as it may, whatever it may be, it 
seems to me that if we approach it in a simple manner 
which is that of giving a lien of property, they can never 
have any more than that, the property will be there with 
their liens to levy discussion upon to the extent to which 
they have a right to levy discussion when that day comes. 

The rapidity with which discussion may be levied upon 
it depends, it seems to me, upon the circumstances which 
would then exist, even assuming they would be done under 
the umbrella of a reorganization if anybody forced the 
issue, if they felt at that time that the liquidation was not 
taking place expeditiously, so as a practical mntter, while 
there is no reason why we should not explore the possibility 
being suggested, my personal experience and based upon 
the conversations I have had, is that I can take the time 
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to do it, and wo can report back to the Court on the results 
of those conversations, what we will probably run into, 
and perhaps by going to them and saying, well, now, isn't 
there some way where you can give a firm commitment 
nowT We happen to be in a tight money market right now. 

The only thing I know the bonding companies have said, 
including one which says, we have got $800 million of 
securities but man, we wouldn't think, we wouldn’t dream 
of entering into an arrangement which required us to 
liquidate [32] all this in 30 or 60 days in order to come 
up with—we were then talking about $150, $160 million. 
We just are not interested. 

The Court: Well, Mr. Tenney says when you get into 
the area of putting a lien on property, you made him a 
policeman and that shouldn’t be his function. I think 
that’s your position, isn’t it, Mr. Tenneyt 

Mr. Tenney: I think so, a policeman after the thing 
is entered into. 

The Court: I didn’t think he should be a policeman. 

Mr. Davis: I don’t follow the policeman concept. 

The Court: You say we are going to give you properties, 
he has to go out, investigate the properties, see if there are 
nnv liens on it. be gets involved in cheeking on your security 
nnd that isn’t the plaintiffs problem or the winning party’s 
problem under the supersedeas bond theory. It's your 
proble t. 

I will tell you whnt T will do. T will put this off for ten 
days. Tn the meantime you make those inquiries. Let’s 
fix a dnte. 

This is May 11th—May 20th, 10 o'clock here in chambers. 
Look into it. In the meantime the stay will be continued 
but we are going to have to resolve it [23] on May 20th 
one way or the other. 
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Mr. Tenney: May I udd one matter which may be help¬ 
ful, I don’t know, Mr. Davis. 

When Mr. Davis speaks of the Tool Company giving to 
TWA a lien on its properties or some properties and says 
♦ hat when the judgment is ultimately payable there will 
only be two companies net worth to pay it out of and what 
has TWA to worry about, it will just be the same proper¬ 
ties, your Honor, if it were a lender or something of that 
kind, they might ask for and get, for all I know, under 
these circumstances, sort of a corporate mortgage on all 
of the properties rather than just what the borrower 
mentions. 

The Court: What he is telling me now I think that 
Mr. Davis in addition to doing the talking to the other side 
I think you and Mr. Hayes have to be in touch with Mr. 
Tenney so when you come l«»ck here on May 20th he doesn’t 
hear for the first time what your proposals are. 

In other words, these conversations not only involve 
your seeing what you can do on your side but actively 
tnlking with Mr. Tenney to see if you can come up with 
some arrangement. I don’t want you to come back here 
on the 20tli and put something on the table that he hasn't 
heard before and have the whole ball of wax going mrain. 

Mr. Hayes: Tn chambers on the 20th. 

{23a] The Court: Yes. 

Mr. Hayes: Thank you, your Honor. 
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The Court: Mr. Hayes or Air. Davis. 

Mr. Hayes: I am first on the batting order, your Honor. 

May it please the Court, your Honor has before you a 
proposal by defendants and a counter-proposal by plaintiff. 

We submitted our proposal to plaintiff yesterday morn¬ 
ing, the latter part of the morning, and we received their 
counter proposal in the early afternoon, giving us the mo¬ 
tion that maybe their counter proposal had been prepared 
before our proposal was received. 

At any rate, the two proposals have a distance between 
them that can be measured only by light years; and we 
submit that the plaintiff’s proposal is wholly unacceptable. 

[3] At the beginning, however, I would like to make 
one correction in connection with the letter plaintiff's coun¬ 
sel addressed to your Honor having to do with the acquisi¬ 
tion of Harold’s Club in Reno. 

That was not an acquisition by the defendant Tool Com¬ 
pany. 

As I said last Monday, or Monday of last week, in my 
brief remarks to your Honor, we have here a most extraor¬ 
dinary situation, calling for extraordinary solution. Un¬ 
fortunately, since Monday of last week, I have been almost 
entirely out of circulation with the result that the burden 
of carrying on pursuant to the suggestions your Honor 
made at that time fell entirely on Mr. Davis’ shoulders. 
There was a further complication in that Mr. Holliday was 
in Europe on a business trip from which lie was not ex¬ 
pected to return until the end of the month. But he was 
called back from Europe and Mr. Holliday and Mr. Davis 
pursued the bonding company and lenders approaches 
which were discussed at our prior meeting. 

Suffice it to say nt present that neither appronch offers 
any hope. But Mr. Davis is prepared to answer anv ques- 
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tions your Honor has uml 1 think it would be better com¬ 
ing from him, your Honor, rather than [4] from me as 1 
was not party to any one of the conversations. 

As we see it, the goal here, the goal of the motion, I 
should say, which is before your Honor, is to establish 
security for the plaintiff so that when, as and if the judg¬ 
ment now on record is affirmed, the plaintiff will be able 
to collect it. 

That is what we in effect are proposing. What we are 
proposing really is a sort of guarantee—not in the tech¬ 
nical legal sense—but it is in effect a guarantee that the 
firm Tooleo will have available for payment of the judg¬ 
ment three times the amount of the judgment, which nl- 
readv closely approximates the third alternative of Rule 
31, which 1 mentioned to your Honor at our Inst meeting. 

The stay, as we propose it, becomes ineffective if the 
net worth of the Hughes Tool Company goes below three 
times the amount of the judgment. 

In addition, we propose to supply quarterly, or, if neces¬ 
sary. more frequent certificates by the treasurer of the 
Hughes Tool Company, which will in turn be supported 
by certificates of Haskins & Sells with whom arrange¬ 
ments have been made to perform a sort of continuous 
audit of the transactions of the defendant Hughes [5] 
Tool Company. 

What we propose eliminates completely any need for 
policing of nnv kind, nnd in that connection we were rather 
surprised when we received plaintiffs counter-proposal. 

The impression that we had all gotten from the prior 
discussion was that the plaintiff was not interested in 
liens and now it nsks for mortgages. They were concerned 
about valuations and questions of that kind, but now they 
ask for mortgages, nnd it is because they were not inter- 
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csted in liens that an effort was made to find a route here 
which would secure to the plaintiff and would eliminate 
the need for lienR. 

We submit that our proposal is reasonable and fair and 
that it assures payment of the judgment if the judgment 
is affirmed. 

Plaintiff, on the contrary, appears to he intransigent, 
[sic] and so we are relying on the discretion of the Court. 

Since it is not possible to comply with the first and sec¬ 
ond subdivisions of Rule 31, and since what we propose, 
as I have already mentioned, closely approximates the 
third subdivision of Rule 31, and since what we propose 
cannot cause any harm, damage or injury [OJ to the 
plaintiff, we ask that the stay be entered here on the basis 
of the terms which we have suggested in our letter ad¬ 
dressed to plaintiff yesterday, or plaintiff’s counsel, a copy 
of which was transmitted to your Honor. 

If there are any questions your Honor would like to 
address to what efforts have been made in the intervening 
time, I am certain that Mr. Davis will lx* perfectly willing 
and happy, your Honor, to answer them. 

T thank you, your Honor. 

Th<* Court: Mr. Davis, what efforts have been mnde? 

Mr. Davis: T beg your pardon? 

The Court: Would you detail the efforts that have been 

made. 

Mr. Davis: Yes, sir. 

We got in touch with the head office of the Seaboard 
Surety—that i«, the parent company—Mr. H. Marshall 
Frost. 

And with Mr. Scharff* nb rg<*r of City Investing Com¬ 
pany. 

T got in touch with Mr. Wells, whose letter is attached, 
of Fireman’s Fund American Insurance Companies. 



40a 


Transcrij/t of Proceedings, May 20, 1970 

[7] I met with the Chase Manhattan Bank, Mr. James 
Mitchell. 

We then arranged with the Bank of America to send a 
senior vice president, and two people that came from the 
Los Angeles office, Mr. Sugaski, senior vice president, and 
Mr. Cawley, assistant vice president, came with him. 

I then called on Frank McClelland, the senior partner 
of Haskins & Sells, who was in charge of the Tool Com¬ 
pany account from Houston, and he came to New York 
to participate with us. 

I also called in the treasurer of the company, who was 
on Hughes air business in San Francisco, and he came to 
New York to participate in these meetings and discussions. 

After our meetings with the banks, primarily the Bank 
of America, we made an effort to try to find a practical, 
realistic way of assuring the plaintiff thnt there would be 
assets available vithout approaching it from the point of 
view of the problems or difficulties of the lien group be¬ 
cause having understood or misunderstood what Mr. Ten¬ 
ney said but having checked it out on the minutes of the 
last meeting—at that time I don’t think 1 fully appreciated 
perhaps what Mr. Tenney [H] was speaking to, but the 
Court obviously understood because T see on page 22 the 
fourt saying: 

“Well, Mr. Tenney says when you get into the area 
of putting a lien on property, you made him a police¬ 
man and that shouldn’t be his function. T think 
that’s your position, isn’t it, Mr. Tenney?” 

And Mr. Tenney answered: “I think so, a policeman 
after the thing is entered into.” 

And your Honor said: ‘‘I didn’t think he should be a 
policeman.” 
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And I said, “I don't follow the policeman concept.” 

Whereupon vour Honor said: 

“You say we are going to give you properties, 
he has to go out, investigate the properties, see if 
there ure any liens on it, ho gets involved in checking 
on your security, and that isn’t the plaintiff’s prob¬ 
lem or the winning party’s problem under the super¬ 
sedeas bond theory. It’s your problem.” 

And upon further reflection I realized that there was a 
lot of merit in what Mr. Tenney was saving because the 
problem we ran into—and I have had some discussion with 
Mr. Tenney about this lien approach [!*] and if there was a 
way of placing liens on properties, either all real estate 
or a portion thereof, in some manner that would not in¬ 
volve a monumental task of achievement. 

What I told Mr. Tenney was that I was prepared to dis¬ 
cuss it if that was a way to find a solution. 

The more I thought about it, I found there were more 
problems in solving it. 

When you attempt to put a lien on the realty which of 
course does not move you get into the problems of what 
hapjK-ns to fixtures which are affixed to the realty—are 
they personalty or realty—what is movable and what is 
not movable. 

And when you talk about hotel properties, obviously you 
don’t want to talk about bare bricks and mortar. You want 
to talk about what goes into the hotel itself, and the 
accounting system is not geared to separating things which 
are removable and are not removable, and I was getting 
myself into all kinds of these problems. 

So I came to the conclusion that in the last analysis, 
the ability of the defendant to pay—there is no question 
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that if contrary to our expectations we are going to have 
to pay, we have the net worth, we have the assets with 
which to pay—there is no question about [10] that. 

The question is, if I understood Mr. Tenney’s fears as 
previously expressed, he would be satisfied but for the 
fact that we happen to be in a situation where the single 
shareholder might be in a position of causing assets of the 
corporation to be distributed to him and therefore not be 
readily reachable by the plaintiff—notwithstanding the de¬ 
cisions in this court to the common identity between cor¬ 
porate identity and the individual, for accounting pur¬ 
poses; when we talk about the net worth we are talking 
about the net worth of the corporate entity, which Haskins 
& Sells are certifying to—the property in the Tool Com¬ 
pany, not in Mr. Hughes. 

Some confusion always arises when you acquire a gam¬ 
bling casino in Has Vegas. Its assets are not frozen in 
any way, but if it is income producing, it creates some 
confusion. 

But when we cofce to the day of payment, when all is 
said nnd done, assuming that by that time we have not 
liquidated some of th\se frozen assets, of real estate as¬ 
sets, into cash—I knowuhnt at one time people said Mr. 
Hughes would never pAmit the Tool Company to sell 
the TWA stock, but the market was at a level which he 
thought justified a sale, nnd it was sold without any [11] 
pressure from anybody, actually. 

So we have got to retain flexibility to be realistic. We 
have a lot of real estate values. We have a piece of real 
estate in Culver City, California, that adjoins property 
that Xerox recently bought at $200,000 an acre. That real 
estate alone, properly carved, can be sold and will pro¬ 
duce the cash necessary to pay the judgment. 
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So we have a problem when you try to talk of liens. 

In Nevada we have been asked to do things; we have to 
give a right of way; sometimes we have to do things with 
the city with respect to airports. Every time that occurs, 
if we had a lien on the thin#, we would have to go to the 
lienor and say: 

This is what we want to do. 

So I begun to understand after our last meeting what 
Mr. Tenney obviously had in mind when he said the pro¬ 
posal of a lien does not seem to solve his problem. 

So I approached the problem with Mr. McClelland of 
Haskins & Sells in terms of what it is that we could do 
that could effectively I think as a practical matter nssure 
the plaintiff that the assets of the Hughes Tool Company 
now available would remain available at least in [12] net 
value during the period of the stay. 

We spent a good bit of time discussing how long it took 
to do audits, and the solution we came up with, and Mr. 
Holliday agreed to, and we arranged as to the additional 
expense, Mr. McClelland said they could get the accounting 
personnel that they needed, and if everybody thought it 
was reasonable, make a quarterly report to cover the audit 
report, the three months’ period intervening in case any¬ 
body is worried about what happened in that interim pe¬ 
riod; that in that intervening period of time Haskins & 
Sells was prepared to give what they call a comfort letter, 
the kind of letter given to underwriters that nothing has 
occurred from the last audited date to the date of closing. 

Here we would have a situation where we would have 
quarterly audits between the dates that the audited cer¬ 
tificate would liecome available in the months intervening. 

Attached to the treasurer’s certificate would be a Haskins 
& Sells letter that would confirm that during their con- 
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tinuous auditing procedures nothing had come to their 
attention to indicate that the validity of the trqfsurer’s 
certificate was questionable. 

That in substance describes what we have done. 

[13] I have not had an opportunity to other than discuss 
very briefly and among ourselves the problems which arise 
and the cost of the expense that would arise in connection 
with the giving of a lien. 

If your Honor would want me to, I can describe the 
reasons why attempting to obtain a banking commitment 
at this time— 

The Court: You said that you spoke to the Bank of 
America and Chase, and I would he interested to know 
their reactions to your advances. 

Mr. Davis: The most favorable one was from the Bank 
of America, and they started off by saying that they are 
perfectly prepared and willing to do whatever is necessary 
and whatever we need. 

Having said that, and now skipping all the desires of 
the bank to keep a valuable customer and now taking away 
all the beautiful words, and they are familiar with our 
financial situation because they do have access to our finan¬ 
cial statements, the hard cold facts boiled down to this. 

No. 1: There is a ruling that the control currency ap¬ 
plicable to national banks cannot guarantee the debts or 
obligations of others. 

Their internal counsel believes that a commitment [14] 
for this purpose could very well run afoul of that ruling. 

However, they said they also have consulted sophisti¬ 
cated New York counsel—they did not identify who—who 
in effect said that, well, that problem could be resolved if 
we were prepared to go forward and not merely with a com- 
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mitment, but with an actual borrowing, I think maybe an 
actual borrowing. 

Then they Hay that you could deposit the money that 
you have commercially borrowed and deposited it in CD’s, 
and get some of the interest cost buck through the CD’s. 

They then say that while you must understand there is a 
fairly close relationship now where the interest rate may 
be only a point to a point and a half above what the CD 
rate may be, there is no logical relationship between the 
interest rate that may be continuously applicable and the 
CD rate which we tnav be permitted to pay under the 
banking regulations. 

Therefore you must be prepared to a spread of two points 
or possibly even more, which when translated into terms 
we are talking about, is another three and a half million 
dollars a year. 

115] After pointing that out, they say: 

You must also understand that we have lending limits, 
and if we can’t do it alone—we would be very happy to do 
it for you but, of course, you understand we can’t do it 
alone, you would have to go and find yourself, four, maybe 
five other banks, to participate with us; and while we 
would be willing to make it, we cannot say what terms and 
conditions the other banks might insist upon before they 
could participate. 

They then say there is another thing which we ought to 
call to your attention. 

From the point of view of our lending limits, we have to 
regard the Tool Company, Mr. Hughes, hut also Hughes 
Air as one. 

Mr. Holliday also said that while they may legally not 
be compelled to act, Hughes Aircraft Corporation, ns a 
practical mutter, they do. 
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They also say a normal letter of credit does not affect 
lending limits because that is good for buying uml selling. 
But for this purpose, if an actual loan was made, the lend¬ 
ing limits are applicable, so they say you must bear in mind 
that to the extent to which we actually make a loan, we will 
be adversely affected in the extent to which we can give 
financial assistance [16] to Air West, and Air West, by the 
way, also happens to have Bank of America as their tradi¬ 
tional bank for periods in the past prior to our coming into 
the picture. 

They also point out that HAC, who does $750 billion a 
year business for the government on these other things, 
while having nothing to do with the Hughes Tool Company, 
does have banking. 

So you reduce all that and you say: What does that 
mean in terms of how much you can do? 

And they say: Well, we don’t know exactly yet but we 
would be happy to do it. 

What will it cost! 

Well, we cannot exactly tell you what terms and condi¬ 
tions. 

But you put all those together and the only conclusion 
you come to is that it is not realistic, it is not practical, 
or, from our point of view, the burden and expense we 
would be incurring and which TWA would incur, if we un¬ 
successful in appeal, is hardly justified in the light of what 
we consider to be an ironclad assurance to the extent to 
which anything can Ik* ironclad in this world, that our net 
worth, the capability to pay, will always remain, your 
Honor, substantially in excess. 

[17] If you start talking to accountants and you ask 
them to certify n dollar figure for you, they want more 
time then and they won’t do anything until they finish an 
audit. 
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Hut however you express the thought, what I thought 
wus to ine u reasonable solution of the problem was what 
I regard as much of an assurance as anybody can obtain, 
that between now and final judgment duy no asset of the 
Tool Company can be passed on in any form to anyone 
else without affecting its net worth. And so long as our 
net worth is substantially in excess of three times the judg¬ 
ment, I thought it might have been something that Mr. 
Tenney or his client felt was a reasonable approach to it 
nnd one which would solve the problem of bow do you deal 
with the horrendous mechanics involved, as well as the 
time and effort and expense involved in trying to place 
mortgages and liens in all these kinds of properties in the 
amounts that are here involved. 

If it was just a question of taking a particular piece of 
property which by itself was sufficient, it would he rela¬ 
tively simple to do. 

I suppose the problem I am talking about is all related 
to the magnitude of the amount that we are [IS] talking 
about. 

The Court: If you went to a surety bonding company 
and assuming they would take it, what would the premium 
bet 

Mr. Davis: We never got into active discussions of the 
premium because they never got off the tack that they 
would have to have cash or cash equivalent collateral. 

Our position on that—I went hack and said: You can 
assume a reasonable time to liquidate. They said the 
trouble with us is that we are not geared, we don’t have 
a real estate department. 

We are not like a hank. Our business is strictly that of 
investing our moneys in all kinds of securities, which is 
our portfolio, and we do not have real estate people and 
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therefore from our point of view this would Ik* u bond of 
such u large amount that the premium would be some¬ 
thing that could be negotiated. 

They ulso say: Of course, we would take the lead posi¬ 
tion, but we have to go und get others to join us, and of 
course we don’t know whut position they would take. 

By the way, 1 must also say that the ('hast* made a point 
that today’s tight credit situation is such that [19] most 
banks, including the Bank of America, except for very 
good customers, find it very difficult to adequately service 
the normal needs of the businesses that go to them because 
money is tight. 

That is the reason for the high interest rate. So they 
say normally you go to a bank to arrange a bank loan for 
the purpose of making an acquisition, expanding, adding 
new lines to your business, income-producing things. The 
idea of a bank actually lending the money to someone for 
the purpose of in effect liquidating a portion of its busi¬ 
ness is not a normal thing for them. 

Now at the same time they will say to you—the Chase 
said: 

We would love your business, we would love to talk 
compensating balances, too. 

They all say they love the business. But when you get 
through their desire for an opportunity to do business, you 
run into the problems there that I have outlined. 

The Court: Mr. Tenney. 

Mr. Tenney: Your Honor, there is one point that is 
not before you properly today that Mr. Davis has been 
commenting or but I must reply to because he obviously 
intends this for future reference. 

[20] That is the question of how costs on uppeal or 
costs of appeal will be taxable once the uppeal has been 
decided. 
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As I understand it, and, of course*, this is not before 
your Honor today and will be before your Honor or some¬ 
one else at some future time, as I understand it, the only 
costs involved in this securing a supersedeas here, the only 
tu.xahlc costs, would be the standard premium of a surety 
company for writing that kind of bond. 

Such costs as defendants engage in, in putting them¬ 
selves in a financial position to get that sort of thing, 
borrowing costs, and so on— 

The Court: What would be the standard premium in 
a bond of this size? 

Mr. Tenney: I would—I believe it would be 3/8ths of 
one per cent per annum, approximately $375,000 a year or 
$400,000. 

Mr. Davis: I can get you, if you want, the citation of a 
case that holds if you have to borrow money to get a bond, 
the cost of borrowing is also taxable. 

Mr. Tenney: That matter is not before your Honor and 
I cannot allow that to go unchallenged on the record, your 
Honor. 

C21] To turn to what is before your Honor, after ten 
days of inquiries pursuant to your Honor’s direction, the 
defendants have come back offering nothing. They have 
even retreated from one of the alternative branch* s of their 
original motion. They alternately moved in the original 
motion that there should be a stay with no security or 
with approximately one third of that security in the form 
of some liens. 

Sow thnt one third liens is out. There is no security and 
that is all they are talking about. 

There is no guarantee suggested. Mr. Davis speaks about 
a guarantee. 

A guarantee by whom! 
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Haskins & Sells! This is no guarantee. Haskins & Sells 
will not puy the judgment. It is not a guarantee in any 
sense. 

There is no undertaking talked about as to future con- 
duet, no information whatsoever as to present financial 
position except some kind of thing that they speak of a 
certificate from auditors or the treasurer on net worth. 

What do they mean by thutT They say something, such 
as the treasurers’ certificate, in the moving papers, that 
the net worth is at least in excess of a figure. 

[22] Now if an auditor certifies as to that, what does 
that meant 

I don’t know what that means. I don’t think anybody 
really knows what it menus. They don’t suggest it would 
be accompanied by an audit report or any list of assets. 
It is also a report after the event. From time to time the 
auditor would report what has happened. What happens 
between reports, this is our risk. 

Now, your Honor, the leading Supreme Court case, ac¬ 
cording to the defendants’ hr.of that they filed with you 
on our prior hearing, is Rubber Company vs. Goodyear. 

That is, certainly, one of the leading cases, your Honor. 

Now in that ense the Supreme Court said as to a super¬ 
sedeas bond, as to the amount, that “what is necessary is 
that it he sufficient, nnd when it is desired to make the 
appeal a suj odeas, that it be given within ten days 
from the rendering of the decree.” 

Your decree was rendered over a month ngo. 

Your Honor, the right to appeal is by statute and by 
precedent entirely separate from the right to a stay of 
execution pending appeal. 

Under the Supreme Court law which ns a rule of [23] 
positive law, it is clear that the defendant in a judgment 
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for u 8uni of money is entitled to a supersedeas only upon 
providing a sufficient security. 

Now that much I think is unchallenged to be a rule of 
positive law. 

We tend to feel that that sufficient security should be a 
bond in the amount of 111 per cent, but 1 won't bother 
your Honor going over that again. 

If we assume that your Honor is to determine what the 
amount and form of the security should be, your Ilonoi 
certainly in the light of the law is guided by the principle 
that it must be sufficient, and on that basis your Honor, we 
in the last ten days have attempted to see what could per¬ 
haps be sufficient short of the bond that we thought we 
were entitled to. 

1 must say that I am very surprised to hear from Mr. 
Davis that TWA does not want liens because it is too 
much trouble; we want a bond because we think it is too 
much trouble, but if we can’t get a bond, what do we need! 

What do we need! 

We put what we think we need, perhaps too rompli- 
catedly, in this form of order we suggested to your Honor. 

We tr»ed to keep it simple. We tried to keep it t‘J4] as 
untechnically really, as we possibly could. 

We start out with one very immediate ami urgent need 
that I think we need today. We need an order from this 
Court binding upon the defendants that are before this 
Court, Hughes Tool Company and Mr. Holliday, Hughes 
Tool Company for present purposes, that will preserve 
their assets from distributions that will prevent them giv¬ 
ing them away or putting liens upon them other than for 
fair value—that is paragraph 1 of Section .1 of our pro¬ 
posed order—nnd that will prevent them from distributing 
their assets to their sole stockholder with some kind of 
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limitation. The gentlemen are certainly entitled to main¬ 
tenance. 

But we need that without waiting for anything else 
because we hear—and, as a matter of fact, as my letter 
actually stated it and as it was cited in the Times, and ns 
Mr. Davis has now confirmed, Harold’s Club in Reno was 
purchased by Mr. Hughes, not Hughes Tool Company, and, 
of course, we know we don’t have jurisdiction over Mr. 
Hughes here. 

The New York Times mentioned a number of Las Vegas 
corporations in that same story, quite a number. 

Ve have understood and we thought we had information 
on this, but obviously, your Honor, we could [25] be 
wrong, but we had understood that those Las Vegas hotels 
and other properties were owned by the Hughes Tool 
Company. 

Tt may be that they nre not owned any longer by Hughes 
Tool Company. There is no information available to us 
or to your Honor on this. 

So we need something that is effective immediately that 
will prevent the assets—whatever the assets of Hughes 
T( ol Company are—from being dissipated while these other 
th : ngs are in effect. 

What is the next thing we need if we are not to have a 
bond? 

We need some information. We need something beyond 
a letter, some figure of net worth from nn accounting firm. 

Why not nn audit report? Why not a list of assets that 
one can look at and see what ♦ lie possibilities are. 

It is very difficult to ask the plaintiff to come up with 
specific ideas as to what kind of security can be given 
when we have no access to the information. 

Rank of America has access to the information, we are 
told. 
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[26] Mr. Davis lias access to the information. Mr. Davis 
has conferred with the Dank of America and concluded that 
he does not want his client to give any liens. 

Bank of America, however, would like the business. 

I don’t know what we are supposed to say to this. We 
are not in a position to say exactly what they can do here. 
We haven’t the power or the information to make an ef¬ 
fective suggestion, really. 

So what we have tried to do in the first section of our 
proposed order is to come up with something that is a 
little bit of a shotgun approach that would give perhaps 
a sort of smorgasbord to the defendants as to what kind 
of security they wish to put up. 

They have said that a $1(51 million bond from a surety 
company is too bard, too expensive. They could get it; 
they just don’t want to liquidate or borrow money. 

The Court: That is right. 

Mr. Tenney: Suppose they can't get that $161 millionT 
How much cnn they get? 

What they can get goes towards $161 million. As far 
as we are concerned, it is helpful. If you can condition the 
bond on payment of the judgment in full and [27] make 
the amount of the bond say $50 million, we have got pro¬ 
tection for the top 50. 

You can add that 50 up together with such current assets 
as they have got, cash or the bonds, all right, perhaps that 
is hard to find. Perhaps they don’t carry their money in 
that way. 

Marketable securities. We tried to think how one could 
get in a non-controversial way and of course the New York 
Stock Exchange, subject to very careful supervision of 
the SEC, has some very elaborate rules governing member 
firms’ capital for the protection of the public. And of 
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course many of those firms carry much of their capital in 
the form of securities. 

So they do have rules as to whut kind of securities are 
basically acceptable and what kind of discounts you put on 
them to take care of the obvious fact, particularly today, 
that yesterday’s price might not be tomorrow’s value. 

Then first mortgages—they have real property now. I 
don’t know how many of these gambling properties are 
Hughes’ property and how many are Hughes Tool Com¬ 
pany’s property. 

We have not been offered any information on thut. But 
whatever thej are, they are. 

If they don’t like to have a large number of [28] pieces 
of paper, select the most valuable ones. 

The amount of assets involved in operating a company 
having a net worth of $500 million—I am not sure; we 
don’t know—the assets are likely to lie tremendous in total 
value. You don’t have to write a mortgage on everything. 

Pick the things that are acceptable and add it to what¬ 
ever list you can make. 

That would be something that of course is not as desir¬ 
able from our standpoint as a surety bond. We would 
rather have a surety bond, but if we can’t get that we 
would, at least, be secured. 

On the other hand, some of these things may seem to 
defendants in other than a debating context to be a little 
harsh, they think. 

I don’t think so at all. 

We have tried, in the last section of our proposed order, 
to point out, and we have tried to be realistic on this also, 
and, I think, generous, that none of the rest of this need 
make any difference if we get the surety bond in standnrd 
form. 
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Barring that, the entire lien picture could he obviated 
if we had what I believe most lenders certainh would 
expect from a company owned bv a single stockholder 
[29] even if that single stockholder were a corporation, if 
we had a kind of a guarantee by that stockholder, so that 
we know— 

The Court: I don’t know if T would have jurisdiction. 

Mr. Tenney: If he has pledged to secure his guarantee, 
his stock interest in Hughes Tool Company with this 
Court, you have jurisdiction over that property, and your 
Honor, that is something that would be very close to the 
provisions of subdivision of Hide 31, 

What defendants are suggesting is not at all close. 

The Court: Are you suggesting that Mr. Hughes put up 
as security for the payment of the judgment his stock of 
Hughes Tool Company? 

Mr. Tenney: In effect. I think it would b best for him 
to go through a guarantee that his fully owned company 
pay the judgment and secure that guarantee by a pledge in 
this court of his stock in the Hughes Tool Company. 

'I lien we know tie* total worth of Hughes Tool Coni| anv 
is behind this judgment. As long as he holds that stock, 
we have no protection at all. 

As I say, I think we are entitled to suflici *nt [30] security. 

The Court: Mr. Davis, how about tle*s,. auditing costs! 

Mr. Tenney makes the point that if you went to borrow 
the money you would have to produce for the lender de¬ 
tailed financial statements. 

Now why shouldn’t the plaintiff have detailed financial 
information in this case if you want them to ride along on 
some sort of a promise! 

Mr. Davis: Your Honor, I have no objection to giving 
that to TWA on the assumption that the approach is a 
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satisfactory one. I don’t see any necessity to produce 
financial statements for them if the approach is discarded. 

I approached it on the basis of the situation of Haskins & 
Sells. If they want to see the balance sheet to which Has¬ 
kins & Sells are certifying at that time, that to me is not 
the problem. The problem I have been addressing myself 
to is establishing a net worth. 

The Court: They want to see what Haskins & Sells calls 
net worth. 

Mr. Davis: Well, it is the stockholders’ equity. 

['ll] The Court: I know the book definition, but that 
doesn't help the party. He wants to see how it is set 
up because there ure an awful lot of ways of setting up 
a balance sheet. 

Mr. Davis: There is no question that if they want to 
see the balance sheet to which Haskins & Sells is certi¬ 
fying, I will give them the balance sheet to which they 
are certifying. It is not to increase or decrease the assets. 
That is not the problem, as I see it. If we agree that 
so long as we maintain a net worth determined in accor¬ 
dance with generally accepted accounting principles—ac¬ 
countants, I believe, call it stockholders’ equity—it is my 
word, net worth; it is the same thing, namely, assets, the 
original cost of depreciable assets, the depreciable cost 
exceeding all liabilities—that is, the stockholders equity. 

I have no problem in furnishing them the things that 
Haskins & Sells are certifying. 

Originally they said who is going to tell us that, in 
fact, analyzing and understanding whatever it is all about, 
the original cost of all the properties in the Tool Com¬ 
pany exceeds all the liabilities by this amount. 

And I was coming to this last line, which is the trea 
surer’s certificate, the llaskin- & Sells’ [32] certificates. 
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If they want to see the balance sheet which Haskins & 
Sells certifies, which establishes it, 1 have no problem 
with that. 

1 would ask that it Ik* treated confidentially, your Honor. 

The Court: Obviously it would. 

Mr. Davis: Yes, but that to me is not the real problem. 
Getting a lien on this property does not increase the 
value of the property which you are going to have to 
collect on judgment day. 

The thing that you only accomplish with the lien, de¬ 
pending on how much time and effort we spend on put¬ 
ting provisions as to what cat be done when something 
has to l)e done in running tin* business, the cost ami ex 
pense which is incurred—I submit the test I have applied 
is what good does it do T\V A in so far as being able 
to collect as against what harm does it do to the defen¬ 
dant, which has to pay tin* judgment, to be sure—but also 
what harm does it do to TWA in the event of a reversal. 

I don’t understand Mr. Tenney when he says the issue 
is not before you. We are in an issue which is principally 
discretionary with your Honor— 

The Court: Very frankly, Mr. Davis, what is to [33] 
happen to TWA in the event of reversal is not my prob¬ 
lem. That is Mr. Tenney’s problem. And if it doesn’t 
bother him it is not going to bother me. It is his cor¬ 
poration that pays it. I don’t. 

It doesn’t seem to bother him, so it is not going to 
bother me. 

Mr. Davis: The idea of our having to pay three or 
four million dollars a year in interest charges or more 
in excess of whatever we can do with this does bother us. 

The idea of having to go to TWA every time we want 
to change sinks or fixtures, or worrying about the proh- 
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l<*m of trying to get opinions as to whether or not this 
particular lixture is so affixed to the realty us to he sub¬ 
ject to a lien and may not be removed without getting a 
release from the lienor, is to me a burdensome way of 
attempting to operate when the objective is to leave the 
defendant in the best possible position to be able to pay 
when payment is required. 

When we come to the problem of having to sell or 
dispose of a particular piece of anything, and each little 
piece will be subject to the entire lien, based upon pust 
experience, we would be running to the Court for the 
resolution of problems that have arisen, not [.'14] because 
Mr. Tenney himself might be unreasonable, but then he 
will say this requires an exercise of business judgment, 
and we don't want to exercise business judgment. 

At lenst that is the way I interpreted their entile posi¬ 
tion and it convinced me in a way that it had merit to it. 

We come back then to the question of what is value of 
property. 

They say that they don’t want to go through a valua¬ 
tion proceeding, and 1 agree. 

The way you take the value of any corporate entity 
is through its balance sheet, which estahlishe.- a net worth 
or stockholders’ equity, call it whatever you want. 

There are accounting principles. We normally take the 
certified public accountant’s certificate and look at the 
bottom line to determine net worth. If someone wants to 
disagree with Haskins Sell- or ask questions of Has¬ 
kins & Sells because of the various categories of proper¬ 
ties above, then that is all right with me. 

The issue is if we are going to proceed and concen¬ 
trate on the merits of this lawsuit or are we going [35J 
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to wait until there is a final judgment before we concern 
ourselves with payment. 

Ihe only thing 1 thought we were trying to accomplish 
was to make sure that whatever properties there are in¬ 
side this corporate shell, they would never go below a 
certain level. 

1 lie Court: What about Mr. Tenney’s word about dis¬ 
tributions to the sole stockholder! 

Mr. Davis: That would reduce net worth. 

The t'ourt: He doesn’t want those, in any event. 

Mr. Davis; (Jne of the problems we have there is, as 
he points out, the individual stockholder now has to pay 
all the taxes, but if we want to go into a limitation of 
distributions we can go into that, but it is an area 1 have 
not explored to this point, and to mt it is the same thing 
as saying net worth shall not go below a particular level. 
\\ e can pick as high a level as we want to and if wd 
go below it, we can come and ask permission of you. 

The kind of thing we are not to do is not only the 
distributions to Mr. Hughes but the kind of thing that 
can happen as when we went into the manufacture of 
helicopters, where on the initial development of the [30] 
helicopters you incur losses, and that kind of thing is 
more likely to affect the net worth. 

Hut we don t visualize anything like that occurring 
within the next two years, and therefore we are prepared 
to consent to a stay which would be effective only >o long 
as the net worth remained above a certain level. 

The suggestion of having Mr. Hughes guarantee the 
obligation of the company as far as the stock of the 
Tool Company is concerned, it is not worth any more 
than the assets. 
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So it seems to me that it is not really accomplishing 
anything. 

The only thing to my mind which really accomplishes 
anything is the certification of independent people who 
are normally accepted in the financial community as cer¬ 
tifying to the public of the value of any company and 
having them certify periodically—I grant it that waiting 
a year is too long, so we come down to say: 

Okay, we will arrange for in effect a continuous audit, 
but us far as Haskins & Sells is concerned, the whole 
public trades upon the value of corporations based upon 
this certificate of net worth. 

When we talk about the value of net worth of £37] 
balances, that is what we are dealing with. 

I have no objection to that if that solves his problem. 
I haven't given it to him yet because we have not agreed 
on what it is we were going to do. 

To try to go through appruisal proceedings and all 
these other things which of course would be involved 
with an actual financing, it is the very kind of burden 
and expense which we submit in the exercise of your 
discretion should not be imposed upon us. 

The Court: Suppose you get a copy of the statement, 
Haskins & Sells' certificate. Would that give you a better 
understanding? 

Mr. Tenney: I’nquestionablv, sir. 

One difficulty about that on a sight unseen basis is that 
a balance sheet can be very uninformative because of just 
general things. 

The Court: I understand that. 

Mr. Tenney: I should think that fc.r me to be sure 
reasonably, just sitting here, that it would meet 


our 
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needs lor information, it should he accompanied by a 
list of major assets with the figures at which those assets 
are reflected on the balance sheet, and I have that sug¬ 
gestion in section 2— 

The Court: Do you want all assets or assets [58] over 
a certain amount? 

Mr. Tenney: In my order I suggested assets of over 
two million dollars, or something like that. It is just 
an attempt to catch the big ones and see what we are 
tulking about. There is nothing magic about the two mil¬ 
lion dollur figure. I was trying to pick a figure which 
would possibly catch u jet for one thing. The jets are 
pretty expensive. 

But there is nothing magic about that. It is just a 
major asset thing. 

Now that would give us information on the basis of 
which we could— 

The Court: That makes some sense to me, Mr. Davis, 
because you just cannot ask the plaintiff to take a report 
of Haskins Ac Sells without seeing what they are report¬ 
ing about, what their certificate refers to, and what the 
certificate contains. 

\\ e have had so many of these cases around here in 
the last couple of years with the SKC, 10(b)(5), et 
cetera, where the accounting firms’ faces are quite red, 
and there have been some indictments of senior partners 
of accounting firms in this court, and I am not quite sure 
what the certificates mean any more. 

Now this is no reflection on Haskins Ac Sells. [50] I don’t 
even know if one or any of their partners were involved. 

Mr. Davis: Your Honor, they audit TWA. 

The Court: But I think before the plaintiff is asked to 
buy this he ought to be able to see that balance sheet for 
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analysis and then come up with anything he thinks in addi¬ 
tion. If that is satisfied, then I am perfectly willing to buy 
your proposal, but I won’t buy it unless Mr. Tenney is sat¬ 
isfied not just of the certificate but of the thing that is 
being certified as something of meaning to him. 

Mr. Davis: There is no problem with that, your Honor. 

The advice I have is thut they will have the December 
31, 1969, audit prepared by the end of this month. 1 don’t 
have a balance sheet as of the end of that year audited by 
Haskins & Sells until that time. 

There is no problem to giving that to Mr. Tenney and 
if at any time he is dissatisfied with the certificate of Has¬ 
kins Sells based upon that balance sheet, notwithstanding 
they are the auditors of TWA, then 1 think he should be 
free to come to your Honor and say: 

I don’t want to continue it any longer for any [40] 
reason. 

The only thing I am not clear al>out is whether this work 
—which cannot be done any day; 1 don’t know how it can 
be done—is the purpose now to give them a balance sheet 
so they can decide if they will buy the approach or are they 
saying— 

The Court: No, they are saying that they are not buying 
a pig in a poke, and 1 agree with them. 

Mr. Davis: I will undertake that if we can have an 
agreement tha* the balance sheet furnished to them will 
remain confidential. 

The Court: That is obvious. 

Mr. Davis: As soon as one is available, 1 will make it 
available to them with the certificate of Haskins k Sells, 
and I am sure the Haskins k Sells partner who runs the 
TWA audits communicates with the fellow who audits us 
in the Hughes Tool Company, uud they can have their 
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Haskins & Sells people discuss with our Haskins & Sells 
people, and on the basis of confidentiality, find out any¬ 
thing they want to find out. 

Mr. Tenney: Your Honor, on the Haskins k Sells thing, 
I think it is very important that 1 point out that Haskins 
& Sells were selected ns TWA's auditors at the time when 
Hughes Tool Company had control of TWA, and [41] I 
am not trying to criticize Haskins & Sells. 

The Court: But you continued their employment. 

Mr. Tenney: We have kept them very carefully out of 
matters dealing with this litigation, and in fact we retained 
Brice, Waterhouse as our experts in the damage hearing, 
and it is very tricky, indeed, and 1 don’t think a law firm, 
for example, would be ethically well advised to accept the 
kind of proposal that Mr. Davis has just made. 

The Court: Wait. What you have to find out is what 
you need, and I don’t know why Haskins & Sells can’t 
answer that as an accounting principle question. 

Mr. Tenney: Yes, sir. they can. I just don't want it 
internally between whoever there works for TWA and 
whoever there works for Hughes Tool Company, which is 
Mr. Davis’ last suggestion. 

The Court: Oh, no. 

Mr. Tenney: One other thing, your Honor. I do wish 
to emphasize thnt any report by an accounting firm speaks 
as of what has happened in the p*,.*. 

The interval between reports, even if it is covered by 
what Mr. Davis und Mr. Hayes has culled a comfort letter 

—it is also commonly called a cold-comfort [43] letter_ 

maybe very cold comfort indeed as long as it is simply 
reporting on what has happened. 

And 1 do think if we are to continue this stay any further, 
we need an affirmative order directed to Hughes Tool Com- 
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puny, which I think could cover essentially the two points 

and I think the two points perhaps are verbatim—that 
we have in our section 3 of the proposed order. 

One point is an order against the disposition or encum¬ 
bering of any of the principal assets except for fair value. 

I was trying to tie that to whatever ussets were in the list 
of principal assets we would have of the thing, hut prin¬ 
cipal assets. As long as it is fair value, this would give 
them tne flexibility that they are talking about. 

No. 2, a restriction upon the totality of distributions 
to their single stockholder. 

Now that restriction can be a reasonable restric 4 j. Mv 
suggestion specifically was that the total, the sum of what¬ 
ever he needed to pay the taxes on the Tool Company 
income under sub-chepter S, he pays the Tool Company 
taxes so they could distribute him the money to pay those 
taxes, plus, we suggested, five million [43J dollars a year. 

If that is not a good figure, any suggestion would be 
welcome. 

The Court: What about that, Mr. Davis? 

Mr. Davis: I am not in a position of commenting on that. 
This is something 4 bat didn’t hit me until I received this. 

The thing that bothered ine most about what Mr. Tenney 
says is that he wants to impose restrictions on fair value. 

Who is going to determine fair value? 

The Court: What he carries on the books, 1 assume. 

Mr. Davis: No. He says he wants a restriction on any 
liens on the property. If we borrowed money, it will go 
on the liability side and reduce net worth. 

Mr. Tenney: No. 

The Court: You come out even. 

Mr. Davis: It depends on whether he says it is going 
to be a fair value. He says if you borrowed, you maintain 
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the original cost because the value of the property has 
gone up, and what I am saying, your Honor, is that would 
then all be down, there is no question about it. In fact, it is 
way down in some rational basis when [44] you borrow 
money from Iwnks or insurance companies. Hut there you 
can go to the office of the trustee who is in a position of 
releasing provisions if they don’t work when a business 
situation comes up. Hut we can go and follow the form, 
if you please, of what you would do in the event of getting 
a mortgage, which has all those provisions worked out. 
They have to be applied to specific properties. They take 
a long time to prepare and we will be here before you as 
to the reasonableness of even one of these clauses. 

I have no objection to going into the work, but when we 
are all through, I don’t think we have increased the security 
of TWA in any sense because to my mind the security of 
TWA is always going to be not whether we like and have 
confidence in accountants’ certificates. In the last analysis 
if the judgment is to be paid it is going to be paid by our 
l>eing free to so handle our nffairs between now and judg¬ 
ment flay so that we will be in a position of paving the 
cash they want. 

They don’t want to liquidate the properties on which 
they are going to freeze us in. 

The Court: They also want to make sure that the money 
is going to be there. 

Mr. Davis: And the best way to do that is let [4.1] us 
run our business knowing that we have to pay it and know¬ 
ing that if we are not ready to pay it when it Iiecomes due, 
we are in real trouble, and by not interfering with our 
business. 

The Court: Who is in real trouble? 

Mr. Davis: We are. 
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The Court: Who ia “we"? 

Mr. Davis: The two companies. 

The Court: Mnvbe there ia a shareholder. 

Mr. Davis: Me want to be able to sell at a time when it 
should be sold. We want to Ik* able to make deals with our 
property. 

We are talking about very large sums of money here. 
If it was a question of freezing a particular house or plant, 
forget about it. But if you art talking nhout an across- 
the-board plant, which we have been discussing here, my 
problem with that on a broad restriction that we may not 
do certain things—it does not increase the ability of the 
Tool Company to pay the judgment. If anything, it de¬ 
creases it. 

In so far as the property disappearing is concerned, the 
property cannot disappear to the extent to which it is real 
estate, in any event. And I don't see how you can get any 
more protection than the continuous [46] monthly certifi¬ 
cation that our net worth is in excess of a certain amount. 

They don’t want to exercise business judgment in run¬ 
ning our business. It is going to be the business judgment 
of the Tool Company how it raises this money if this judg¬ 
ment becomes payable. 

I could freeze everything we have and stand still, and 
this is final judgment day, and then we have a problem 
of liquidating. Then do they want to liquidate? It is obvi¬ 
ously going to be the responsibility of the Tool Company, 
and the only protection in my judgment they will ever have 
is that the assets of the Tool Company will not drop below 
a particular level. 

Assets determined how? 

Assets determined by accounting principles by an 
accounting firm that they certainly have confidence in, 



67a 


Transcrif/t of Proceedings, May 20 , 1970 

and free to come to your Honor at any time anything 
occurs and say: 

We want the stay lifted because we are insecure, because 
the proposal we made was not a proposal where we would 
have an inevitable stay for whatever period, only so long 
as we satisfy them. 

If at any time we submit a certificate to them during 
the course of this period which they are not [47] satisfied 
with, they are free to come to your Honor and say: 

We want the stay lifted because this is not adequate. 

In other words, my proposal, the proposal I outlined in 
my letter, was not in the form of a firm stay between now 
and final judgment day, but only so long as we maintain 
certain conditions and furnish certain certificates without 
their being bound at any time; that if anything occurs by 
reason of the certificate they receive or a balance sheet 
that they receive causes them to feel that the values of real 
estate somewhere, something may be happening, they are 
free to come to your Honor and say: 

We feel insecure. 

I am not asking for a permanent stay at this time hut 
only for a stay so long as we certify and submit satisfactory 
evidence that we have a net worth three times in excess of 
the amount of the judgment. 

The Court: When will this report from Haskins & Sells 
be available? 

Mr. Davis: They told me they would be available at the 
end of the month. They are later than usual for a number 
of reasons; 

[4S] One is that they have been workinir on this stuff. 
Air West, and because we are not publicly held—we are 
always at the tail end. 
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Hut this Frank McClelland said that he would put to¬ 
gether a staff of Haskins & Sells people and put them in 
there thereafter if this proposal was acceptable to the 
Court, and give us a quarterly auditing by people in the 
company’s offices so as to in effect have a continuous audit 
going on ail the time. 

And whatever you may say about a comfort letter, which 
underwriters may call cold comfort, once you have those 
people in your plant, there is very little going on that they 
don’t know something about. 

The Court: There ure a couple of partners in accounting 
firms in jail now who had people in plants certifying to 
generally accepted accounting practice. 

I am going to do this. I am going to put this over once 
more. This will be the last time. 

I want the report of Haskins & Sells certified for the year 
in the hands of Mr. Tenney on Monday, June 1st, and we 
will have a conference on this on June 3rd. 

Will that give you enough time to review it, Mr. Tenney! 

Mr. Tenney: I will try hard, your Honor. It [40] obvi¬ 
ously depends to some extent on how much I have to get 
into the details. 

I can certainly give you a preliminary report. I will be 
much better off than I am today, sir. 

The Court: Me will tentatively set a hearing on June 
3rd, at 10.30. We will notify you where it will be. 

Hut we will have to come to a resolution of this problem 
at the time of this conference. I can’t let this go any 
further. It is a tough problem because the plaintiff is 
entitled to protection and he has got his judgment and the 
court says that he is entitled to it. 

The rules say so. The law says so. 
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On the other hand, I understand the financial situation 
we are in today in this country, and to literally require 
compliance may hurt everybody here involved. 

T am attempting to work out something which is fair to 
both interests. 

So June 3rd is the last crack at this one. 

Mr. Tenney: May I ask if the direction that we are to 
receive a copy of the audit report includes a list of prin¬ 
cipal assets, major nssets, your Honor, covered? 

[oO] The Court: T think there should be. 1 don’t know 
about the amount, though. This is what bothers me. 

Mr. Tenney: I don’t know about the amount either but 
the major assets in the sheets would be very useful. 

The Court: Would $10 million sound better to you, or 
five or two? 

Mr. Davis: I don’t know. What I would like to suggest 
is with the time schedule, let Haskins & Sells prepare what 
they are in the process of preparing, and if there is some 
breakdown you want. I will arrange a meeting with them. 

The Court: If you get a heading, “Real Estate,” who 
knows what it means? 

Mr. Davis: I don’t think that it is broken down that 
way. 

I will undertake to tell Haskins & Sells that in preparing 
that, they break it down as well as they can without having 
to stop the work and go back over what they have done. 

After we get it, depending on the form we get it—the 
problem is to relate any list of scheduled headings in the 
balance sheet. 

[f»l] The Court: If you take a large enough figure, that 
shouldn’t be too difficult. 

Mr. Davis: If you can relate the assets in the schedule 
to items on the balance sheet then you don't get confused. 
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The Court: If you use a figure of $10 million, I don’t see 
how you are going to be too hurt. 

Mr. Tenney: I would be satisfied with that for the present 
purposes. 

The Court: List assets carried at $10 million tied in and 
list it in the balance sheet. 

All right. 

(Adjourned to June 3, 1970, at 10.30 a.m.) 
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May 22, 1970 

By Hand 

Honorable Charles M. Metzner 
United States District Judge 
U. S. Court House 
Foley Square 

New York, New York 10007 

Re: TWA v. Hughes, et al. 

Dear Judge Metzner: 

This letter is being sent yon now, with copy to plain¬ 
tiffs counsel, so that you will not be surprised by an 
announcement in the press either late today or tomorrow. 

This afternoon it is expected that Hughes Tool Company 
will acquire the Dunes Hotel in has Vegas for a cash con¬ 
sideration of $35,000,000. This acquisition, which has re¬ 
ceived the approval of the Attorney General, is the result 
of three years of negotiations. Such an acquisition will 
not affect the net worth of the Company ns the Dunes 
will replace the cash as an asset on the Company’s balance 
sheet. 

Another contemplated transaction, which must first be 
approved by the CAB, has to dq with Los Angeles Air¬ 
ways, a local service operating within n radius of 50 to 
00 miles of Los Angeles which is of great importance as a 
feeder line to Air West and to all other airlines operating 
into and out of Los Angeles. It is presently planned, as¬ 
suming CAB approval, that the Company will lend Los 
Angeles Airways $4,000,000. and that, some six to eight 
months in the future, it will acquire Los Angeles Airways 
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for a total price of about $11,000,000., of which the cash 
involved will be about seven or eight million and the 
balance in long term obligations. 

Mr. Davis who is more familiar than I am with the 
background and reasons for these transactions is presently 
out of the city, but he will be available beginning next 
Wednesday to meet with you and plaintiff's counsel to 
answer questions and to supply any needed information. 

Very truly yours, 

/%/ James V. Haves 
James V. Hayes 

cc—Dudley B. Tenney, Esq. 

Cahill, Gordon, Sonnett, Reindel & Ohl, Esqs. 

80 Pine Street 

New York, New York 10005 

Chester C. Davis, Esq. 

Davis & Cox, Esqs. 

120 Broadway 

New York, New York 10005 


■Vb 
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UNITED STATES DISTRICT COURT 
Southern District of New York 
G1 Civ. 2324 


[same title] 


Attorneys: 

Cahill, Gordon, Son nett, Reinoel & Ohl, of New 
York, N. Y., for plaintiff; Dudley B. Tenney, Raul 
W. Williams, Immanuel Kohn, Marshall H. ('ox, 
Jr., und Michael P. Tierney, of New York, N. Y., 
of counsel. 

Donovan, Leisure, Newton & Irvine and Chester C. 
Davis, of New ^ ork, N. Y., for defendants Hutfhes 
Tool Co. and Haymowl M. Hollidat/; Ralstone It. 
Irvine, James V. Hayes, Chester C. Davis, Gf.oroe 
S. Leisure, Jr., Maiilon K. Perkins, Jr., Lola S. 
Lea, David A. Wier, and Paul E. Goodspeed, of New 
York, N. Y., of counsel. 

Metzner, I). ,/..• 

Defendants move for a stay of execution, pending appeal, 
of the judgment entered in favor of the plaintiff without 
posting the usual supersedeas bond. Practically speak¬ 
ing, defendant Hughes Tool Company (hereinafter called 
Toolco) is the party involved in this motion. 

F.R.C.P. 62(d) provides that “when an appeal is taken 
the appellant by givng a supersedeas bond may obtain u 
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Btay subject to the exceptions contained in subdivsion (a) 
of this rule. . . Hule 33 of the General Rules of this court 
provides that such bond shall be in the amount of the judg¬ 
ment plus 11% and an additional $250 to cover costs. I’lain- 
tifT in this antitrust action was awarded single damages of 
$45,870,478.65, which after trebling and adding costs and 
a reasonable attorney’s fee amounts to $145,448,1 11.07. The 
bond would have to Ik* in the amount <>f $161,447,686.59. 

Rule 31(b) of the Genera! Rules of this court provides 
that every bond or undertaking must either: 

“(1) be secured by the deposit of cash or government 
bonds in the amount of the bond, undertaking or stipu¬ 
lation, or be secured by (2) the undertaking of guaranty 
of a corporate surety holding a certificate of authority 
from the Secretary of the Treasury. . . .” 

The third alternative provided by the rule is not appli¬ 
cable to this case. 

It is Toolco’s contention that either of the alternatives 
contained in Rule 31(b) “could not be effected without 
imposing an added penalty on [Tooleol by requiring it to 
engage in disruptive and time-consuming liquidation of 
assets or a costly and time-consuming financing program.” 
It proposes that it either not be required to post any bond 
or undertaking, or that whenever the net worth of Toolco 
goes below three times the judgment the stay pending 
appeal shall be lifted. 

Although the final judgment in this matter was not en¬ 
tered until April 14, 1970, the report of the ipoeial master 
recommending damages in the amount of $137,611,435.95 
was confirmed by tliis court on December 23, 1969. De¬ 
fendants apparently did nothing from that time until May 
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1070 (the date of the order to show cause bringing on 
this motion) to arrange for the posting of the required 
bond except to make inquiry of surety companies. Ap¬ 
pended to the order to show cause are two letters from 
surety companies indicating that a bond of this size could 
be arranged only if secured with a deposit of collateral 
in the form of cash or government bonds or documents 
of similar liquidity in the full amount of the bond. The 
inability of surety companies to undertake such an obli¬ 
gation is fully understood and appreciated by the court. 

Because of the unprecedented size of the judgment 
against what is in essence a single defendant, the court 
signed the order to show cause in an attempt to see if 
some satisfactory arrangement could be worked out where- 
bv the interests of the successful plaintiff could be recon¬ 
ciled with the understandable, practical problems facing 
Toolco. Hearings were held on May 11, May 20 and June 3 
v.bieli were unproductive in bringing the parties close to 
a solution of the problem. 

At the outset the brief submitted by Toolco took the 
position that the law was clear to the effect that the court 
has the power “in extraordinary circumstances such as 
those presented by this case, to grant a stay of execution 
without requiring the filing of a supersedeas bond in the 
ordinary form or the posting of any security.” It argued 
dint its net worth was in excess of $T»00,000,000 and that 
this was ample assurance that the plaintiff would be able, 
in the event of affirmance, to obtain satisfaction of its 
judgment without the posting of any security at the pres¬ 
ent time. In addition, it offered that a lien could be cre¬ 
ated on specific property having a value in excess of 
*41),000,000, the amount of the compensatory portion of the 
judgment. The plaintiff took the position that Rule 33, 
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requiring a bond in the amount of 111% of the judgment, 
indicates that any lower figure is most unlikely to be suffi¬ 
cient security for the payment of a judgment. 

With the adoption of the Federal Rules of Appellate 
Procedure, effective .July 1, 1968, Rule 73(d) of the Fed¬ 
eral Rules of Civil Procedure, which referred to super¬ 
sedeas bonds on appeals to the Court of Appeals, was 
repealed. It had provided, among other things, that: 

“the amount of the bond shall be fixed at such sum as 
will cover the whole amount of the judgment remain¬ 
ing unsatisfied, costs on appeal, interest, and damages 
for delay, unless the court, after notice and hearing 
and for good cause shown, fixes a different amount. 


These words had been inserted in the original rule in 1938 
to cover situations where money judgments of enormous 
sums had been entered and defendants were unable to give 
a supersedeas bond to stay the execution of a judgment. 
The language allowed the court, in a case of hardship of 
that kind, to issue a stay of execution so that, in effect, 
the defendant's right of appeal would not he destroyed. 
The language was not transferred to any other section of 
the rules by the amendment of 1968, and consequently the 
court is faced with F.R.C.P. 62(d) and our local district 
Rule 33. Despite the repcnl of Rule 73(d), I am of the 
opinion that the court has the inherent power in extraordi¬ 
nary circumstances to provide for the form and n-nount 
of security for a stay pending appeal, based on the con¬ 
ditions it finds to exist in a particular case. See 9 Moore, 
Federal Practice f208.n6[l] at 1416 (2d ed. 1969). 

At the first hearing on May 11, the parties adhered to 
their diametrically opposed positions. The plaintiff pointed 
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out tlmt then* was no assurance that Toolco’s present net 
worth would continue to exist. It further took the position 
that during the period from December to May Toolco, 
with its asserted net worth, could have arranged for a 
loan to be used as an undertaking- Plaintiff suggested that 
Howard Hughes, the sole owner of the stock of Toolco, 
should guarantee the payment of tin* judgment and place 
his stock with tin* court us collateral for such guaranty. 

If consideration was to he given to Toolco’s proposal, 
plaintiff asserted that it should receive the same treat¬ 
ment as would be afforded any lending institution ap¬ 
proached for a loan by Toolco. This would include cer¬ 
tified, detailed financial statements, regular certificates by 
responsible officers of defendants as to the maintenance 
of net worth and limitations on transactions between Tool¬ 
co and its ItMi', stockholder. However, plaintiff adhered 
to its view that Toolco should arrange for financing in 
order to secure the judgment in full. 

The hearing was adjourned to May 20 with a direction 
to the defendants to conduct negotiations with lending in¬ 
stitution-. t ouiisel were admonished to have continuing 
discussions so that on the adjourned date the plaintiff 
would not he faced with a new proposal for the first time. 

The fear of tin* court was well founded since it appears 
th.it ToolcoV new proposal was sent to plaintiff’s counsel 
the day before the adjourned hearing. That proposal con¬ 
tained four provisos: 

“1. HTf’o |Toolco 1 will furnish TWA with a Cer¬ 
tificate by its Treasurer certifying that the present 
net worth of the Company, determined in accordance 
with generally accepted accounting principles applied 
on a ha-is consistent with prior accounting periods, 
without provision for the judgment, is in excess of 
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$500 million, namely, substantially in excess of three 
times the amount of the judgment. 

“2. Thereafter, IITCo will provide TWA quarterly, 
or more frequently if desired, with a Certificate of its 
Treasurer certifying that the net worth of IITCo 
remains substantially in excess of three times the 
amount of the judgment. 

“3. Haskins & Sells advises that they will have com 
pleteJ their audit for the year ended December 31, 
1969 by the end of the month. IITCo will immediately 
engage Haskins & Sells to muke quarterly audits. 
Shortly after such engagement Haskins & Sells will 
be able to complete interim audit procedures for the 
first quarter of 1970. 

“4. HTCo will provide TWA with an appropriate 
Certificate of Haskins & Sells Imsed upon such audits 
which will support the Treasurer’s Certificate and, in 
addition, based upon interim auditirg procedures Has¬ 
kins & Sells will provide TWA from time to time with 
a confirmation in the form of a ‘comfort letter’, cus¬ 
tomarily furnished to underwriters, to the effect that 
nothing has come to their attention subsequent to their 
last audit to indicate that the net worth of the Com¬ 
pany has been reduced to an amount which is not in 
excess of three times the amount of the judgment.” 

The letter ended with the following statement: ‘ Based on 
our telephone conversation, I expect to hear from you to 
arrange a meeting for this afternoon to discuss the matter 
further.” On the same cute plaintiff submitted a nine-page 
proposal as to what it was willing to accept. 
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The hearing proceeded on May 20, in which counsel for 
Toolco outlined the discussions had with the hanks. The 
following statement by counsel appears on page 10 of the 
transcript: 

“So you reduce all that and you say: What does that 
mean in terms of how much you can dot 

“And they say: Well, we don't know exactly yet hut 
we would he happy to do it. 

“What will it cost? 

“Well, we cannot exactly tell you what terms and 
conditions. 

“Hut you put all those together and the only conclu¬ 
sion you come to is that it is not realistic. . . .” 

The interesting point about all this is that Toolco never 
requested the hanks to follow through and come up with 
definitive answers. It took the position that whatever the 
cost, it would be unduly burdensome. If Toolco had wanted 
financing to conclude a business transaction, I am sure that 
there would have been no hesitancy on its part to get the 
concrete answers, hut somehow it did not take that tack 
to solve this problem. The hearing was adjourned to June 
d with a direction to Toolco to furnish the plaintiff with 
the audited financial statements of its operations for the 
year 19(>!) and a list of its assets worth $10,(MM),000 or more. 
This was done for the purpose of giving the plaintiff an 
opportunity to know what wrs being offered and to he in 
a position to evaluate whether it would he sufficient to 
secure its judgment. 

Aside from charges and countercharges of had faith, a 
large portion of the hearing on June .1 was devoted to a 
statement by defense counsel as to the huge capital demands 
being made on Toolco hv its subsidiaries and affiliates. The 
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sum total of all this was that there could he nothing avail¬ 
able for the plaintiff by way of cash security. Business 
was to continue as usual with Toolco being the sole arbiter 
of what it wanted to do. Cash could be converted to fixed 
assets winch would not affect the net worth of the company 
as reflected on a balance sheet. However, it could certainly 
affect what I would call the quality of that net worth insofar 
as the collection of the judgment is concerned. We read 
every day about the liquidity squeeze. 

The figures which were furnished the plaintiff indicate 
that in the three-inonth period ending March 31, 1970 the 
quick current assets have been reduced hv a third. In addi¬ 
tion, the court received a letter from Toolco’s counsel dated 
May 22, 1970 stating that the court should not he surprised 
to read an announcement in the press, either late that day 
or the next day, that Toolco had acquired the Dunes Hotel 
for a cash consideration of $3f>,000,000 and that there was 
a contemplated transaction in which Toolco would be called 
upon to lay out another $11,000,(XX) within the next six or 
eight months. There are additional examples of cash com¬ 
mitments in the financial notes to which I need not specif¬ 
ically refer. 

Bart of business as usual must include some recognition 
of the rights of this plaintiff that has acquired a judgment 
against Toolco for violation of the antitrust laws of the 
United States. Toolco requests plaintiff to forgo both 
immediate collection of its judgment and full security for 
that judgment pending appeal. It must he prepared to 
assume some financial burden to achieve “business as 
usual.” At the same time, I fully appreciate that under 
present conditions a supersedeas bond in the amount con¬ 
templated by Buie <1.1 is not practicable under the circum¬ 
stances. I have come to the conclusion that Toolco can 
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arrnnge to post security in the form required by Rule .'51(b) 
in the amount of $75,000,000. This shall he done on or 
before June 22, 1970. The balance of $80,447,080.59 shall 
be secured along the lines suggested hv the defendants as 
to the maintenance of Toolco’s net worth at three times the 
amount of such balance. The details of this arrangement 
shall he worked out between counsel. Mach knows what the 
other has proposed. The court cannot he expected, on the 
papers before it, to come up with a satisfactory resolution 
embodying such detailed and intricate financial considera¬ 
tions. It should not he required to devote the time neces¬ 
sary to preside over such a conference between counsel. 
Obviously, there has to be flexibility on both sides for this 
endeavor to be successful. 

Counsel are directed to meet in continuous session and 
appear before the court on June l(i in Room 110G at 10:30 
A.M. with a proposal in such form that any needed reso¬ 
lution of disputes can easily he disposed of. 

So ordered. 

Dated: New York, N. Y. 

June 10, 1970 


/s,/ Charles M. Mktzner 
U. S. I). J. 
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Southern District of New York 
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New York, N. Y. 

June 16, 1970—10:30 a.m. 

Hon. Charles M. Metzner, 

District Judge. 


Appearances: 


Cahill, Gordon, Sonnktt, Reindkl & Ohl, Esqs., 

Attorneys for Plaintiff 

Dudley B. Tenney, Esq., and 
Marshall H. Cox, Esq., of Counsel 

Donovan, Leisure, Newton &. Irvine, Esqs., 

Attorneys for Defendant Howard 11. Hughes 
James V. Hayes, Esq., and 
David A. Wier, Esq., of Counsel 

Davis & Cox, Esqs., 

Attorneys for Defendants Hughes Tool Co. and 
Raymond M. Holliday 
Chester (’. Davis, Esq., and 
M R'i. Lola S. Lea, of Counsel 
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[2] I he ( lerk: TWA versus Howard R. Hughes and 
others. 

The Court: Mr. Hayes? 

Mr. Hayes: May it please the Court, I have had what 
I think is really an unusual experience in this case. 

The Court: Don’t shock ine. 

Mr. Hayes: I trust that your heart is in good shape. 

I present an order to which both sides have agreed. 

I he ( ourt: I don’t believe it. 1 really don’t believe it. 
Where do you want me to sign it? 

Mr. Hayes: On the last page, your Honor. 

It your Honor would like to know what we have agreed 
to— 

The Court: Yes, generally. 

Mr. Hayes: In addition to the deposit of Government 
bonds to make up the $7. r ),000,000, we have provided not 
only for Government bonds but also for certificates of 
deposit or commercial paper, provided the total amount 
will be $75,0*10,000, providing for substitutions so changes 
can be made, assuming, of course, that the $75,000,000 is 
at all times maintained. 

That in the alternative, a surety bond can be put up 
for all or part of the $75,000,000; that there will be [31 no 
proceedings against anything that happens to be on deposit 
until ninety days after the appeal is finally concluded; 
that the net worth which Hughes Tool Company will main¬ 
tain will be $33.),000,000. Now, that is more than three 
times 8fi. It is three times SO, in substance, plus 75. 

that within 120 days of tin* end of each calendar 
quarter there will be presented to the plaintiff audited 
ami certified balance sheets in the form that has been 
presented before. In addition, the Hughes Tool Company 
will supply to the plaintiff a schedule of all assets over 
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five million, with some detailH, such as the existence of 
liens. 

that within thirty days after the end of a quarter 
there will be quarterly certificates by the treasurer of the 
Hughes Tool Company as to the maintenance of the net 
W'ortli of $.>.{;>,plus u letter from Haskins & Sells 
that nothing has come to their attention up to the date of 
the letter; and I think we have explained to your Honor 
already that there is to be a continuous audit—that nothing 
has come to their attention up to the date of the letter 
which would make that statement anything but accurate. 

There will be no distribution or transfer of assets by 
the Tool Company which would reduce its net worth to 
less than $.'135,000,000. 

[4] And then the confidentiality provisions, under which, 
however, any confidential document may be shown to mem¬ 
bers of the firm of Cahill, Gordon and its employees, to 
four named personnel in Price, Waterhouse & Company, 
with the right of plaintiff to designate others, should one' 
or more of them not be available, and may also show them 
to four named officers or directors of the plaintiff, with 
the right of substitution. 

Now, otherwise, the rest is— 

The Court: I assume this is agreeable to you, Mr. 
Tenney. 

Tenney: Yes, your Honor. I was also surprised 

by it. 

The Court: I don’t have your signature on this order 
that has been consented to. Don’t you think there ought 
to be an endorsement on the bottom of the order, “The 
above order consented to’’—both sides signing? 

Mr. Tenney: Glad to, your Honor. 
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Your Honor, on page 4 of the text of the order, there 
is a blank for the date of the order relating to the con¬ 
fidentiality section. Perhaps your Honor would fill in that 
blank. 

The Court: Dated today, June 16thT 

Mr. Tenney: Yes, sir. Signed, sealed and [5J delivered. 

The Court: When you get around to it, send a copy for 
mj personal fib's upstairs. 1 his is a Court document. 

Mr. Tenney: Yes, your Honor. 

The Court: Will you file it! 

Do you huve something else you want signed? 

Mr. Hayes: This copy has not been conformed. That is 
all that is needed. 

The Court: Well, you can conform that. 

Mr. Hayes: I trust that you cun decipher my scrawl. 

The Court: Is this for met 

Mr. Hayes: Yes. You said you wanted a copy. 

The Court: Well, I said, when you got around to it. 

Mr. Hayes: I just got around to it. 

The Court: Thank you, gentlemen. 
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UNITED STATES DISTRICT COURT 

SOUTHEHN DlSTIUCT OF New YoBK 


(SAME TITLE] 


Defendants Hughes Tool Company (“IITCo”) and Hay- 
mond M. Holliday having moved by order to show cause 
dated May 5, 1970 for an order granting a stay, pending 
appeal, of execution of the judgment in favor of the plain¬ 
tiff Trans World Airlines, Inc. (“TWA") entered herein 
on April 14, 1970, and that motion having come on for 
hearing before the Court on May 11, May 20 and June 9 
and the Court having rendered un opinion on June 10, 1970, 
it is 

Obueuf.d that the execution of, and any proceedings to 
enforce, the judgment in favor of TWA entered heroin 
on April 14, 1970, bo stayed ponding the determination 
by the United States Court of Appeals for the Second Cir¬ 
cuit of defendants’ appeal from such judgment, provided, 
however, 

(1) That IITCo on or before June 22, 1970 file with 
the Court a supersedeas bond in an amount not less 
than $75,000,(HX) to be secured in the aggregate in 
the manner provided by Rule 31(b) of the General 
Rules of this Court; it being understood that in lieu 
of depositing cash or government bonds (including 
obligations guaranteed by the government) pursuant 
to the provision of Rule 31(b)(1) IITCo may deposit 
certificates of deposit and short-term commercial 
paper, with the right from time to time to substitute 
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for such securities other similar securities so long 
as the total principal amount of securities is no less 
than $7.>,000,()00 or to substitute in whole or in part 
tor such deposit of securities an undertaking or guar¬ 
anty under Rule .'11(h)(2), it being further understood 
that the surety or sureties on such undertaking or 
guaranty shall remain liable in the amount of the 
undertaking or guaranty until all amounts finally de¬ 
termined to be due following appeal or expiration of 
time tor appeal have been paid, and it being further 
understood that TW A shall take no steps to recover 
any such security or to enforce any such undertaking 
or guaranty until the expiration of a period of not in 
excess of 00 days following the final disposition of 
the appeal; and 

(2) That IITCo maintains a net worth (stockhold¬ 
er’s equity) in excess of $335,000,000. 

It Is F i iitiikk OitDKKF.n that the stay of execution herein 
provided shall terminate if at any time the net worth of 
IITCo should fall below $335,0<)0,000. 

It Is Fi htiikh Oiu>erei> that so long as the stay of exe- 
cu.ion provided herein remains in effect IITCo shnll fur¬ 
nish to TWA 

(1) An audited balance sheet, on a quarterly basis, 
of 11 It o and it*. subsidiaries, commencing with the 
balance sheet for quarter ending June 30, 1!*70, con¬ 
solidated on an equity basis, in the form previously 
furnished to T\V A for the year ended December 31, 
l!*f.'», together with a certification by Haskins & Sells 
that such quarterly balance sheets were prepared in 
conformity with generally accepted accounting prin¬ 
ciples on a basis consistent with prior years and that 
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such balance sheets reflect that the net worth (stock¬ 
holder's equity) of HTCo, without provision for tlu* 
judgment herein, is in uu amount in excess of 
$33.>,000,000. HTCo will also furnish TWA with a 
schedule of the principal assets reflected on the bal¬ 
ance sheet identifying each of the fixed assets of 
HTCo, including the location thereof, having a hook 
value in excess of $5,000,000 and setting forth with 
respect to each such asset its hook value and the na¬ 
ture and amount of any material existing liens or 
encumbrances thereon, and setting forth such addi¬ 
tional information, if any, as shall he required to 
permit reconciliation thereof with the last preceding, 
similar schedule of principal assets filed pursuant to 
this order. The quarterly audited balance sheets and 
certifications thereof by Haskins and Sells and sched¬ 
ules of assets shall he furnished to TWA no later than 
120 days following the close of each quarter. 

(2) A certificate hv the Treasurer of HTCo, on a 
quarterly basis, commencing with the quarter ending 
dune 30, 1970, certifying that the net worth (stock¬ 
holder's equity) of HTCo as of the date of the 
certificate, determined in accordance with generally 
accepted accounting principles applied on a basis 
consistent with prior accounting periods, without pro¬ 
vision for the judgment herein, is an amount in excess 
of $335,000,000. At the same time that HTCo fur¬ 
nishes TWA with its Treasurer’s certificate, HTCo 
will also furnish TWA with a letter from Haskins & 
Sells to the effect that since the last audit by Haskins 
& Sells and to the date of such letter nothing has 
come to their attention to indicate that the net worth 
(stockholder’s equity) of HTCo is in an amount which 
does not exceed $335,000,000. Said certificates by the 
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Treasurer of IITCo and said letters by Haskins & 
Sells will be furnished to TWA no later than .30 days 
following the close of each quarter. 

It Is Ki kthek Ohkeukd that so long as the stay of exe¬ 
cution herein provided remains in effect IITCo shall not 
make any distribution or transfer of its assets which 
would reduce its net worth below $33.'i,0<)0,<KJ0. 

It Is l‘ i'kthkh Ohliebed that the IITCo balance sheets 
and the schedule of assets heretofore supplied to plain- 
tifi and all documents which IITCo may hereafter furnish 
to 1 W A pursuunt to this order (the “IITCo Documents”) 
shall be given confidential treatment in strict accordance 
with the conditions stated below provided that defendants 
shall have stamped thereon at the time of delivery to 
TWA a legend reading substantially as follows: “COX- 
I'TDKXTIAI This document may be examined only by 
authorized persons and in accordance with the order of 
the V. S. District Court, S.D.X.Y., dated June 16, 1970.” 

(1) Xo II M o Document may be used by or on be¬ 
half of f\\ A except to determine compliance by IITCo 
with the terms of this order or in connection with 
further proceedings related to such compliance and 
the continuance or termination of the stay of execu¬ 
tion herein granted, provided that TWA shall not be 
barred from using information relating to the exis¬ 
tence and location of IITCo assets contained in any 
Id Co Document in aid of proceedings to enforce the 
judgment herein should the stay of execution be ter¬ 
minated. 

(2) X o 11TC o Document shall Is* reproducer! or 
copied by T\\ A or its attorneys or nnyone acting on 
their behalf. If the attorneys for TWA require addi- 
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tional copies, such copies shall lu* obtained from coun¬ 
sel lor llTCo. 

(.1) No JITCo Document shall be voluntarily dis¬ 
closed by attorneys for TWA to uny person other 
than (a) members of the firm of Cahill, Gordon, Son- 
nett, Rcindel &()hl and its employees; (h) the follow¬ 
ing named members of Price, Waterhouse k Co., 
independent public accountants: John C. Hiegler, 
Donald 11. Trautlein, Dean II. Secord and Robert E. 
Roth, or such member of Price, Waterhouse as coun¬ 
sel lor T\\ A may hereafter designate in their stead 
bv letter to the Court and to HTCo; (c) the following 
named officers or directors of TWA: Charles C. Til- 
linghast, Jr., Chairman of the Hoard of Directors, 
Harry T. Leithead, Chairman of the Litigation Com 
mittee of the Hoard of Directors, L. Edwin Smart, 
Senior Vice President External Affairs and Raymond 
R. Fletcher, .Jr., Esq., Vice President and General 
Counsel, or such director or officer as may succeed 
to their positions, and be designated in their stead 
by counsel for TWA by letter to he Court and to 
H I ( o, provided, however, that any such disclosures 
shall he made only to persons actively concerned with 
or engaged in the handling of proceedings relating 
to the stay of execution on a “need-to know” basis, 
and shall l>e as limited as reasonably may be possible, 
and except that disclosures may be made to a court 
having jurisdiction of this action in connection with 
proceedings relating to the stay of execution of the 
judgment herein. 

(4) When not in such use as is permitted by the 
provisions of this order, attorneys for TWA shall 
keep the IITCo Documents in a locked filing cabinet 
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and shall give access thereto only in conformity with 
tin* provisions of this order. 

(o) All IITCo Documents which are delivered to 
this Court shall be maintained in a sealed file in the 
custodv of this Court or its Clerk, and no such IITCo 
Document shall he made available to any person other 
than counsel of record in this action. 

(<i) Cpon the termination of the stay of execution 
granted by this order, all JITCo Documents shall be 
promptly returned to UTCo. 

i *) I his order shall be binding upon each and 
c»ery person who at any time has possession of or ac- 
csh to any JITCo Document, and no such person 
shall disclose any of the contents of any such docu¬ 
ment to any person not covered by the terms and 
intent of this order. The attorneys for TWA shall 
cause a copy of this order to he shown to each per¬ 
son to whom any IITCo Document is disclosed by 
them, and shall maintain a list of tin* names and ad¬ 
dresses of all such persons, which list shall he made 
available to IITCo for insp**ction by it upon request. 

Dated: New York, New York 
June 16, 1970 

/h/ t 'llAIU.Ks M. Mf.TZ.VKR 

U.S.D.J. 

The entry of the above order is consented to: 

/s Drni.Kv IS. Tknnky 

Counsel fur Plaintiff 711’.J 
/s/ Jambs V. Hayks 

Counsel for Defendants 
Hughes Tool Company and 
Raymond M. Holliday 
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UNITED STATES DISTRICT COURT 
Southern District of New York 
(>1 Civ. 2324 


[same title] 


The Court having entered a judgment on April 14, 1970 
against defendants in favor of plaintiff, and defendants 
having filed a notice of appeal on May 5, 1970 and plaintiff 
having filed a notice of uppeal on May 11, 1970, the reco I 
on appeal to be transmitted to ihe Court of Appeals u,r 
the Second Circuit by June 22, 1970 unless u request for 
an extension shall be made to the Court, and the parties 
having made a request for an extension pursuant to Rule 
11 of the Federal Rules of Appellate Procedure liecause 
additional work is necessary to assemble the large record 
and because of the importance of having a complete record 
for the purposes of appeal, it is 

Oroered that the time for transmitting the record on 
appeal to the Court of Appeals for the Second Circuit lie 
extended to, and including, the 7th day of July, 1970. 

Dated: New York, New York 
June 18, 1970 


/s/ Charles M. Metznek 

United States District Judge 






93a 


Order on Consent 

This Order is hereby consented to: 

/s/ Cahill, Gordon* Son nett, Reindel & Ohl 
Cahill, Gordon, Sonnett, Reindel & Ohl 
Attorneys for Plaintiff 
80 Pine Street 
New York, New York 10005 

/s/ Donovan Leisure Newton & Irvine 
Donovan Leisure Newton & Irvine 
Two Wull Street 
New York, New York 10005 

/s/ Chester C. Davis (L.S.L.) 

Chester C. Davis 
120 Broadway 

New York, New York 10005 
Attorneys for Defendants 
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Cl] UNITED STATES DISTRICT COURT 
Southern District of New York 
61 Civ. 2324 


[same title] 


Before : 

Hon. Charles M. Metzner, 

DJ 

New York, June 25, 1970 
3.00 P.M 

Appearances: 

Cahill Gordon Sonnett Reindel & Ohl, Esqs., 
Attorneys for Plaintiff; 

Marshal] H. Cox, Jr., Esq., 

Paul W. Williams, Esq., and 
Michael P. Tierney, Esq., of Counsel 

Donovan, Leisure, Newton & Irvine, Esqs., 

Attorneys for Defendants Hughes Tool 
Company and Raymond M. Hclliday; 

Mahlon F. Perkins, Jr., Esq., of Counsel. 

Davis & Cox, Esqs., 

Attorneys for Defendant Hughes Tool 
Company; 

Chester C. Davis, Esq., and 
Lola S. Lea, Esq., of Counsel. 
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[2] Mr. Cox: Your Honor, when we were here last Mon¬ 
day, I indicated that my client would prefer to have the 
security posted by the Tool Company in the form provided 
for in the order of June Id, 1970, and its position is the 
same. However, in the event that your Honor should con¬ 
clude that the proper approach to take here or a proper 
approach is to file a letter of credit of the sort that Hughes 
Tool Company has tendered, we think that there are cer¬ 
tain changes and certain requirements that ought to accom¬ 
pany that letter of credit, and those are embodied in the 
draft order that I have handed up to you. 

The Court: Obviously, 1 haven’t read it, so you had 
better tell me what it is all about. 

Mr. Cox: Yes, sir, I will. There is attached to the draft 
order a form of letter of credit, and 1 understand from my 
conversations with the defendants that the Hank of America 
is in accord with issuing the letter of credit in that form, 
and that the defendants would be in accord with that. So 
that the form of the letter of credit itself is now satisfac¬ 
tory to us. 

I might say that the nature of the amendments which 
we made was to change the second full sentence in the letter 
of credit, and also to specify somewhat differently the docu¬ 
ments that have to be presented to the bank in order [.1] to 
permit TWA to file a sight draft and to collect upon the 
letter of credit. 

We have also removed the provision for substitution 
from the letter of credit. It is now taken care of in the 
draft order, and we have provided that the uniform com¬ 
mercial code as presently enacted in the State of New 
York will govern the letter of credit. 
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In addition, we think that there are certain documents 
that we need, and some of these defendants have agreed 
to; others, they have not. 

The first is an authorized written advice from the bank. 
They have agreed to give us that. 

Nos. 2 and 3 in my form of order, certified copies of 
corporate action, they have agreed to give us those with 
respect to the letter of credit itself. They have not agreed 
to give us those with respect to the authorized advice. 

The Court: I understand then that No. 2 is agreed to by 
the defendants on page 2 of the proposed order? 

Mr. Davis: Bank of America said thnt they would fur¬ 
nish this. They don’t understand why should it be neces¬ 
sary, they think it is a bad precedent for them to set, but 
I urged them to do it because that would satisfy TWA, 
[4] and as I understand at the moment, they said they 
would. 

Mrs. Lea’s letter, a copy of which has been furnished to 
you, sets forth what the Bank of America said they would 
dc. 

The Court: I am asking a simple question. Is No. 2 
acceptable to the defendants? 

Mr. Davis: That is correct. 

Mr. Cox: I understand that No. 3 is substantially correct. 

Mrs. Lea: Yes. 

Mr. Cox: We are in controversy, sir, with respect to 
No. 4, No. 5. 

The Court: What is the objection to No. 4, Mr. Davis? 

Mr. Davis: The Bnnk of America does maintain an office 
here so they say the presentation of a letter of credit for 
payment may be presented in New York, but they also sav 
that under the National Bnnking Act, they may not be sued 
in any district other than California; they don’t understand 
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why suit should even be talked about, and they say that 
they do not consent to be sued elsewhere. 

The Court: This is true, isn’t it f A National Hank can 
only be sued in its home jurisdiction? That is the stutute. 

I'>J Mr. Davis: That is what they say. 

Mr. Cox: We understand that it is within the capacity 
of the hank to consent; that is, to waive the jurisdictional 
question. They could consent to sue in this jurisdiction, as 
we read the cases. 

The reason we make this request, your Honor, is that we 
think that it more nearly puts us in the position we would 
be in if either a surety company were to post a bond, in 
which case it there was a default we could move against 
the surety company by motion in this case, not just in this 
court, and we would not have to begin a plenary action, 
as would be the case in the event of a default in the pay¬ 
ment of this letter of credit or in the event that security 
was posted with the Clerk of this Court, we could send the 
marshal up to the fifth floor presumably to recover that 
security. So we feel paragraph 4 puts us much more 
closely— 

The Court: The only question is can the bnnk waive 
jurisdiction. I don’t know. I have had cases where the 
bank has raised the question of jurisdiction, and by raising 
it, obviously it is standing on its rights as to whether— 

Mr. Cox: Your Honor, in that connection, I might call 
your attention to The First National Bank against [f»] 
Morgan at 132 U.S. 141, which seems to be the leading and, 
indeed, only Supreme Court case on— 

The Court: Mr. Davis, if the bank can waive jurisdiction, 
I think this ought to go in because under Buie (if), Point 1, 
the surety designates the Clerk of the Court to accept 

I 
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service, and I don’t see why the plaintiff here should be in 
any less position than it would be if it had any surety bond. 

Mr. Davis: Your Honor, all I can say is 1 have been 
unable to persuade the Hank of America to agree to that. 
I don’t have any objection to it. 

The Court: You mean they won’t wuivet 

Mr. Davis: That has been my problem. I have urged 
them to. I have urged them to consider it, and as of the 
moment, they do not think it is necessary. They say thut 
the bank, as distinguished from anybody else, lives by 
meeting its commitments; and they say if the letter of 
credit is presented to us in New York for payment, we will 
pay it. 

The Court: Supposing they refuse to pay it and have 
certain defenses to it. 

Mr. Davis: It has also been difficult for me to make a 
bank honor its cashiers’ check. They don’t understand the 
thing, and I said, Well, that is what TWA wants; [7] they 
are the bank for TWA, and they don’t believe TWA wants 
it, and so far I have been unable to persuade them. That 
is the only thing I can report. 

The Court: I assume there are situations where they 
could refuse to pay and then you have a lawsuit. I don’t 
know whether they have in history refused to pay, but 
other banks have. 

Mr. Davis: I don’t think they have ever refused to 
honor their own payment. They may have been in a posi¬ 
tion to refuse to pay because there was an issue as to 
whether they were obligated to pay, but to them the letter 
of credit is their cashiers’ check, and they have an agency 
in New York State so that the letter may be presented here. 
I don’t know why the jurisdiction isn’t over them except 
the penalty of the statute does not permit them to be 
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sued here, and I suppose their problem is that to give it 
to TWA, Homebody else would want the same thing. I 
suppose; 1 don’t know. It is just something that they 
think is unreasonable to suggest. Mrs. Lea talked to them 
last on the subject. 

The Court: What about No. 5! 

Mr. Cox: Your Honor, we feel that there is a serious 
question which we would like to have resolved by the 
opinion of counsel, and we believe that with a document 
[H] of this type, in ordinary course—that is a $75,000,000 
instrument—we would possibly have an opinion of outside 
counsel. In doing that, 1 don't mean to suggest that the 
senior counsel of the bank, whom they have tendered, is 
not qualified to give legal opinions, and 1 suppose we feel 
perhaps less serious about exactly who gives it. We would 
like an opinion. We do think that we are entitled to. 

The Court: Mr. Davis, in the letter I received at noon¬ 
time, isn't it indicated that senior counsel would furnish 
such a letter! 

Mr. Davis: Thnt is correct, your Honor. Mr. Taylor, 
who is a member of both the California bar and the New 
York bar was persuaded to give such an opinion. But 
lie also advises Mrs. Lea, us 1 understand, that the bank 
does not have what is described as outside counsel regu¬ 
larly representing the bank. 

The Court: 1 understand. I think if Mr. Taylor gives 
the opinion, that will be sufficient. 

Mr. Cox: Your Honor, the further two points that are 
included in my order, further two ordering points on page 
3 of the proposal that I make, deal 1 think largely with 
mechanical problems and it is largely a question of how 
it is done. I would prefer the wav that I suggest [9] here; 
that is, in the event there is a substitution of some other 
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security for Huh document, I would like to liave it clear 
that there he some approval or some action by the Court 
that marks what happens at that time rather than simply 
a substitution and a sending back, and T think there is a 
point there at which we perhaps may need a court order 
if we nre going to have further substitutions for this kind 
of document. 

The Court: I don’t have to approve security if it is sub¬ 
mitted pursuant to 31. The clerk can do that under the 
rules. The only substitution of security you have would 
be security as required in the order of June 16th in para¬ 
graph 1 on page 1, such as Rule 31(b) type of security, 
and the clerk can approve that. The rules specifically say 
so. So I understand this one. 

Mr. Cox: The second provision was simply an attempt 
to deal with what 1 hope is an unlikely prospect of the 
appellate process— 

The Court: Let us work this out now. Rule 32 specifi¬ 
cally gives the clerk that power, all right. 

Mr. Cox: The final ordering paragraph was simply to 
take care of the possibility of the appellate process in 
this case extending over a period of five years. Mr. Davis 
in his order has taken care of that somewhat [10J differ¬ 
ently by requiring the tool company to substitute security 
in the event the letter of credit expires by its terms. I 
suppose the effect is the same in each instance. If our 
security disappears, at that time the stay will disappear. 
I just wanted to make that clear. 

The Court: Mr. Davis’s proposed order provides that if 
the letter of credit expires by its terms prior to the time 
the tool company has performed all of its obligations under 
the bond, the Hughes Tool Company shall substitute se¬ 
curity in the amount of $75,000,000, and you provide that 
the stay of execution shall terminate. 
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Mr. Cox: Yob, sir. 

The Court: You don't give him any chance to change 
the Kecurity, do you? 

Mr. Cox: They would have an opportunity to (substitute 
in advance if it is about to expire. Wliat I am frankly 
concerned about is their capacity or willingness to substi¬ 
tute at the time that it should expire. 

The Court: 1 suppose, Mr. Davis—I hate to contemplate 
this—but if five years from now, this matter is not dis¬ 
posed of, you would have to arrange to substitute. 

Mr. Davis: For a letter of credit— 

[11] The Court: There can be no objection to that last 
paragraph. 

Mr. Davis: I think the thing is basically moot, your 
Honor. The reason the hank did not want to go beyond 
five years is because normally the bank does not loan 
beyond five years. 

It is perfectly clear that I don’t care how it is worded, 
that if, heaven forbid, we still have it unresolved five 
years from now, we will make other appropriate arrange¬ 
ments. I have not particularly focussed on the difference 
in language suggested by Mr. Cox and that suggested by 
Mrs. Lea. I think they both basically say the same thing. 

The Court: I think ns to No. 4, that I am not going 
to require the bank to consent to sue in the Southern Dis¬ 
trict of New York. If you have to sue them out there, you 
can collect your costs. I think they will be able to pay it. 

So let us cross out No. 4. We will excise No. 4 on page 2. 

Mr. Cox: Your Honor, I believe that would require us 
to excise as well little Homan iii in paragraph— 

The Court : Let us do one thing at a time. 

Now. No. 5, let us put Mr. Taylor’s name in specifically, 
and that will take cure of that, will it not, [12] Mr. DavisT 
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Mr. Davis: That will be fine, your Honor. 

The Court: Mr. William Taylor, senior counsel for the 
Bank of America. And strike out the last “independent” 
on the end of the first line, paragraph 5, and the second 
line of paragraph 5 through the word “bank.” 

You say subparagraph 3 of paragraph 5 appearing on 
page 3 has to be amended! 

Mr. Cox: Yes, your Honor. I suggest putting an “and” 
in the third line at the bottom of page 2 in front of the 
little Homan ii. 

The Court: Three lines from the bottom on page 2! 

Mr. Cox: Yes, sir. 

The Court: “In accordance with tin* terms,” insert the 
word “and"! 

Mr. Cox: Yes. 

The Court: And strike No. 3. 

Mr. Cox: Right, sir. I suppose we would strike the 
“and” and put a period at the end of the last word on the 
page. 

The Court: Now, on the first full paragraph on page 3, 
strike the word “Court” on the fourth line and substitute 
the word “clerk.” 

[13] I will now sign the order unless anybody has any 
objection. 

Mr. Davis: Mrs. Lea tells me that the mail from Califor¬ 
nia is not necessarily prompt, and while the Bank of Amer¬ 
ica has advised ns that if TWA insisted, they would im¬ 
mediately issue a new letter of credit and immediately pre¬ 
pare these documents, I cannot say Hint we are going to 
receive them by July 2nd, and it is just a question of the 
mail. 

Now, if counsel is concerned about that, T will put them 
in telephone contact with Mr. Taylor telling them the stuff 
is in the mail, but it will get here when it gets here. 
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Mr. Cox: Mr. Davis, I selected July 2 because it is the 
end of next week. 

Mr. Davis: If it gets here by July 2, I will give it to 
you when it gets here. 

Mr. Cox: I am satisfied if it is another reasonably soon 
date later than that, your Honor. 

The Court: July 12tht 

Mr. Davis: That will be plenty of time. 

The Court: I will change July 2 on the 10th line on the 
first page to July 12. 

May I sign it now! 

[14] Mr. Davis: It appears twice, your Honor. 

The Court: You nre right, and before the colon on that 
page, three lines from the bottom. 

Today is June 25th. Here is the order (handing to coun¬ 
sel). 

Mr. Cox. will you send up a copy of that to me! 

Mr. Cox: Yes, Rir. 

The Court: Thank you. 



Order by Judge Metzner 
June 25, 1970 

UNITED STATES DISTRICT COURT 
Southern District ok New York 
(il Civ. 2324 

[same title] 

A five-year irrevocable Letter of Credit in the amount 
of $75,000,000 issued by Hunk of America National Trust 
and Savings Association (the “Bank”) in favor of plain¬ 
tiff Trans World Airlines, Inc. (“TWA”) in the form 
annexed hereto as Exhibit A (the “Letter of Credit”) is 
hereby approved as a substitute, during the term thereof 
but no longer, for the security required to be provided 
by defendant Hughes Tool Company (“HTCo”) under the 
provisions of the Order of the Court of June 10, 1970, 
provided that the Letter of Credit is filed with the Clerk 
of the Court no later than July 12, 1970, und the Clerk 
is directed to retain the Letter of Credit in his custody 
until the Judgment herein becomes final by appeal or 
expiration of time for appeal whereupon the Clerk is 
directed to transmit the Letter of Credit to the attorneys 
for TWA, provided further, however, that HTCo fur¬ 
nishes to TWA on or before July 12, 1970; 

1. The authorized written advice from the Bank 
to TWA that such Letter of Credit has been issued; 

2. Certified copies of the corporate uction taken 
by the Bank to authorize the issuance and delivery of 
ami performance under the Letter of Credit and to 
authorize the authorized written advice that such Let¬ 
ter of Credit has been issued; 
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3. Certificates of Incumbency with respect to each 
of the officers of the Hank who have executed the 
Letter of Credit and the authorized written advice 
referred to in paragraph 1 hereof; 

• • • 

5. An unconditional written opinion of W. H. 
Taylor, Jr. Senior Counsel for the Bank of America 
that (i) the issuance of the Letter of Credit by the 
Bank does not violate any provision of law or the 
charter of the Bank and has been duly authorized 
by all necessary corporate action on the part of the 
Bank and said Letter of Credit constitutes the valid 
ami binding agreement of the Bank enforceable in 
accordance with its terms, and (ii) the authorized 
written advice referred to in paragraph 1 hereof has 
been duly authorized and issued by the Bank. 

It Is Further Ordered that, in the event that IITCo 
files with the Court security in the amount of $75, 
as provided by the Order of the Court of June lfi, 1970, 
upon approval of such security by the Clerk, the Clerk 
shall transmit the Letter of Credit to the Bank for can¬ 
cellation. 

It Is Fi'bther Ordered that, in the event that the Letter 
of Credit expires in accordance with its terms before 
IITCo has filed with the Court security in the amount of 
$75,000,000 as provided in the foregoing paragraph of 
this Order, the stay of execution provided in the Order 
of the Court of June lfi, 1970 shall terminate. 

Dated: New York, New York 
June 25, 1970 

/s/ Chari.es Metznek 

U.S.D.J. 
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[Bank or America National Trust & Savings 
Association Letterhead] 

, 1970 

Letter of Credit No. LA . 

Re: Trans World Airlines, Inc. v. 

Howard R. Hughes, Hughes 
Tool Company and Raymond 
M. Holliday 

United States District Court 
S.D.N.Y.—Cl Civ. 2324 

Trans World Airlines, Inc. 

605 Third Avenue 

New York, New York 10016 

Gentlemen : 

We undcrsta 1 that a judgment was entered in the 
United States I)is.,iet Court for the Southern District of 
New York on April 14, 1970 in the matter of Trans World 
Airlines, Inc. v. Howard H. Hughes, Hughes Tool Com¬ 
pany and Raymond M. IloWday, 61 Civ. 2324, in favor 
of plaintiff Trans World Airlines, Inc. and against defen¬ 
dants Hughes Tool Company and Raymond M. Holliday 
in the sum of $145,448,141.07 and that defendants Hughes 
Tool Company and Raymond M. Holliday have appealed 
said judgment to the United States Court of Appeals for 
the Second Circuit. We understand that this Letter of 
Credit is to he furnished pursuant to the Order of the 
Court dated June 16, 1970, of which we have received a 
copy, providing for the filing of a supersedeas bond that 
the judgment in favor of Trans World Airlines, Inc. will 
be satisfied in full, together with costs, interest and dam- 
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agcH for delay, if any be award 3d, which bond is to be 
secured in an amount no less thaa $75,000,000. 

We hereby establish our Letter of Credit in your favor 
and authorize you to draw on us up to an aggregate amount 
of $75,000,000, available by your draft at sight accom¬ 
panied by (a) a certified copy of a judgment which has 
become final by appeal or expiration of time for appeal 
no less than 90 days prior to demand for payment under 
this Letter of Credit, (b) a certified copy of the Transcript 
of Judgment which does not, on its face, show that the 
judgment, together with costs, interest and damages for 
delay, if any, has been satisfied in full, and (c) a certifica¬ 
tion by you stating that the judgment, together with costs, 
interest and damages for delay, if any, has not been fully 
satisfied and stating how much remains to be paid to 
Trans World Airlines, Inc. before such judgment together 
with costs, interest and damages for delay, if any, will 
be fully satisfied. 

This Letter of Credit shall be irrevocable for a period 
of five years from the date hereof. 

This Letter of Credit is governed by the Cniform Com¬ 
mercial Code as presently enacted in the State of New 

York. 


Yours very truly, 

Authorized signature 
Second authorized signature 


T 
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UNITED STATES DISTRICT COURT 
Southern District or New York 
61 Civ. 2324 


[same title] 


Appearances : 

Cahill, Gordon, Sonnett, Reindel & Ohl 
Attorneys for Plaintiff 
80 Pine Street 
New York, N. Y. 10005 
Dudley B. Tenney 
Paul W. Williams 
Marshall Cox 
Of Counsel 

Chester C. Davis 
Attorney for Defendants 
One State Street Plaza 
New York, N. Y. 10004 

Metzner, D. J.: 

The plaintiff seeks to enter a judgment in this action 
on remand from the Supreme Court which would have 
the effect of amending the mandate of the court. 

The litigation has lasted for twelve years and is fully 
discussed in many reported opinions. Insofar as the instant 
problem is concerned, the pertinent facts may be briefly 
stated. 
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On February 7, 1963, this court denied the defendants’ 
motion to dismiss the complaint. 214 F. Supp. 100. The 
order was affirmed by the Court of Appeals on June 2, 
1904. .132 F.2d 002. The Supreme Court originally granted 
certiorari, 379 U.S. 912, but after argument dismissed the 
writ as improvidently granted. 380 U.S. 248 (1905). 

The inquest ordered on defendant Hughes’ default then 
proceeded and on December 23, 1909 this court filed its 
opinion confirming the report of the special master award¬ 
ing damages amounting to $137,611,435.95. 308 F. Supp. 
079. Judgment was thereafter entered, and on Septem¬ 
ber 1, 19il the ( ourt of Appeals affirmed the judgment. 
440 F.2d 51. On January 10, 1973 the Supreme Court 
reversed the judgment holding the transactions in ques¬ 
tion to be immune from the antitrust laws, that primary 
jurisdiction lies in the Civil Aeronautics Board, and that 
the complaint in this action be dismissed. 41 U.S.L. Week 
4131 (January 10, 1973). 

The mandate issued from the Supreme Court directed 
that the judgment of the ('ourt of Appeals be reversed 
and the cause “remanded to the United Stntes Court of 
Appeals for the Second Circuit for further proceedings 
in conformity with the opinion of this Court.” The Second 
Circuit then issued its mandate which directed that the 
“action is remanded to said district court for further pro 
ceedings in conformity with the opinion of the Supreme 
Court of the United States . . . .” 

The opinion of the Supreme Court stated explicitly that 
the complaint must be dismissed. Plaintiff desires this 
court to enter a judgment dismissing the complaint with¬ 
out prejudice to its nonfcdcral claims of breach of fidu¬ 
ciary duty. The complaint in this court consisted of two 
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claims for violation of the federal antitrust laws and a 
pendent state claim for tortious interference with the 
business of TWA based on the same facts as set forth 
in the first and second claims. The latter is not the state 
claim that TWA is interested in. 

An action seeking relief for brench of fiduciary duty 
was instituted in the Chancery Court of Delaware in 1902 
and has been held in abeyance pending determination of 
TWA’s claim of violation of the antitrust laws. In other 
words, having failed to obtain treble damages, TWA now 
seeks to be free t: pursue its remedy to recover single 
damages on the same facts. 

TWA is of the opinion that a judgment dismissing the 
complaint in this court might be held to be a dismissal 
on the merits, pursuant to Fed. R. Civ. P. 41(b), and thus 
a bar to the continued prosecution of the state court 
action. It urges that if it had asserted the state court 
claim ps pendent to the antitrust claims, the dismissal 
of the latter would have been without prejudice to the 
pendent claim. See United Mine Workers of America v. 
Gibbs, 383 IT.S. 715, 726 (1966); Caldcrone Enterprises 
Corp. v. United Artists Theatre Circuit, 454 F.2d 1292 
(2d Cir. 1971), cert, denied. 406 U.S. 930 (1972); O’Neill 
v. Maytag, 339 F.2d 764, 766 n.3 (2d Cir. 1964). Finally, 
it argues that the Court was only concerned with the 
question of jurisdiction of the asserted federal claims 
and never intended that any state claims be foreclosed. 
At this point I should indicate that while the decisions 
speak in terms of “jurisdiction,” they properly should cast 
the issue in terms of “failure to state a claim.” Donna 
v. Air France, 463 F.2d 407, 408 n.4 (2d Cir. 1972). 

It is clear that under Rule 41(b) a dismissal of the com¬ 
plaint, certainly as far as the federal claims are concerned, 



111a 


Opinion and Order of Judge Me.tzner 
May 23,1973 

would be upon the merits. However, it does not follow 
that such u dismissal would bo u bar to the nonfcderal 
claims. In the Calderonr case, supra, the compln.ri alleged 
federal claims and pendent state claims. The federal claims 
were dismissed on motion for failure to state a claim. 
The court pointed out that this action did not leave the 
plaintiff without remedy: 

Since federally based claims were properly dis¬ 
missed prior to trial, however, the pendent state claims 
must also be dismissed and the plaintiff relegated to 
the state courts for relief.” 454 F.2d at 1297. 

Interestingly enough, the order entered in that case did 
not dismiss the pendent claims without prejudice. I gather 
trom tins that such u safeguard is not necessary to protect 
whatever rights plaintiff may have in this regard. It 
might also be argued that standing alone the court is 
without jurisdiction of the state claims and thus the dis¬ 
missal is for lack of subject matter jurisdiction which is 
not on the merits under Hide 41(b). 

Finally, a reading of the Supreme Court opinion clearly 
indicates what the issue was before the Court if a claim 
is ever made in the state court that the judgment to be 
entered here is a bar to that action. 

This court is obviously reluctant to amend the mandate 
o f the Supreme Court, especially when there is doubt that 
su h action is necessary to protect the interests of the 
parties. Furthermore, the authority relied on by plaintiff 
to justify its request. In re Sanford Fork and Tool Cow 
pony, 160 (\8. 247, 255-56 (1895), is not in point. While 
the Court there indicates that the lower court may con¬ 
sider and decide any matters left open by the mandate, 
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it expressly states that the court cannot vary it, “even 
for apparent error, upon any matter decided on appeal; 
• . The mandate in this case clearly calls for a dismissal 
of the complaint and this court must enter such a judgment. 

The Clerk is directed to enter a judgment dismissing 
the complaint with costs. 

So ordered. 

Dated: F^w York, N. Y. 

May 23, 1973 

/s/ Charles M. Mktzneb 
U.S.D.J. 


* 
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UNITED STATES DISTRICT COURT 
Southern District op- New York 
61 Civ. 2324 


[same title] 


Judgment having been entered in the above entitled 
aetion on the 23rd day of May, 1973, against Trans World 
Airlines, Inc. the clerk is requested to tax the following 
us costs: 


Fees of the clerk 

Fees of the marshal 

Fees of the court reporter for all or any 
part of the transcript necessarily obtained 

$. 

for use in the ease 

19,329.34 

Fees and disbursements for printing 

Fees for witnesses 

44,534.82 

(itemized on reverse side) 

Fees for exemplification and copies of 


papers necessarily obtained for use in case 

Docket fees under 28 U. S. ( 1923 

65,066.72 

Costs incident to taking of depositions 

Cost as shown on Mandate of Court of 

35,136.37 

Appeals 

Other Costs (Please itemize) 

71,521.42 

Costs of Rond 

1,797,404.83 

Special Masters Fees and Disbursements 

153,925.74 

Total 

$2,186,919.24 
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State or New York, 

County or New York, ss.: 

I, Chester C. Davis do hereby swear that the foregoing 
costs are correct and were necessarily incurred in this 
action and that the services for which fees have been 
charged were actually and necessarily performed. A copy 
hereof was on September 17, 1973, personally served on 
Cahill, Gordon & Reindel, attorneys for plaintiff Trans 
World Airlines, Inc. 

Please take notice that I will appear before the Clerk 
who will tax said costs on September 20, 1973 at 10:00 A.M. 

/s/ Chester C. Dams 
Attorney for Hughes Tool Company 
and Raymond M. Holiday 

Subscribed and sworn to before me this 17th day of Sep¬ 
tember A.D. 1973 at New York, New York. 

/s/ Grace II. Yobhizaki 

Grace H. Yobhizaki 
Notary Public, State of New York 
No. 43-4365200 

Qualified in Richmond County 
Certificate filed in New York County 
Commission Expires March 30, 1975 
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(See Opposite) 150*“ 
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TITANS WORLD AIRLINES, INC. 


II WARD R. HUGHES, HUGHES TOOL COMPANY 
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May ,1073 .against TRANS WORLD AIRLINES, INC. 

the clerk it requested to tax the following as coats: 
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Fees of the clerk 
Fees of the marshal 

Fees of the court reporter for all or any part of the 
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Fees for witnesses (itemized on reverse side) 
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I, CHESTER C. DAVID do hereby swear that the 

foregoing coats are correct and were necessarily incuircd in this action and that the services for which 
fee, have been charged were actually and necassarily performed. A copy hereof was rooc.li'cnoaul 
jg; on 3fe?ta.^er 17, 1973, personally nerved on Cahill, 

Gordon f. .teindel, attorneys for plaintiff 
' * Trans World Airlines, Inc. 

Please take notice thrt I wit* appear before the Cter’tAi'h^vill tax said costs on 
Sepiecber 20, , 1973 at 

^ .. Attorney for Uu ^ he:l ParrondM 

i! . Holliday 

,'i KubacriK.I and swr rn to before day of ^'Ge.-aterber A. D. 19 73 

■>., liov York, Few Yorhrv, *■**«. .i *„ m X* ,/ / / * 

x tt.oo.waa 


Jiav York, Lew YorV.vv, ***«. »...,'.i »,* Xy 

, it, o o.mi /yV) i 

• : , u fk-nfAl C wn tf y Z ft**- 

_■_5*.*'—** *** •* *ir , »' c wnv Public 


Co,ti arc licrehy taxed in tiic amount of $ / ? 

i'' , 19, » , and that amount 


V*', ,. •• , 19, > , and that amount included in the judgment 

a. ,» y,? ■. - : /*» />.• .s.v/ /,v> 

.... 

By A ..t. Li*. . v f'f. --«- 

/ rVliUtV Clerk 

\ftiT si:r iiKvntsR siiik roit authorities on taxing costs. 
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Notice of Motion to Retax Cotta 

UNITED STATES DISTRICT COURT 
Southern District ok New York 

61 Civ. 2324 (CMM) 


[same title] 

Sirs: 

Please take notice that, upon the judgment for costs 
herein, upon the annexed affidavit of Dudley B. Tenney 
and upon all of the papers filed and proceedings had and 
taken herein, the undersigned will move the Court, before 
Hon. Charles M. Metzner, United States District Judge 
for the Southern District of New York, at the United 
States Court House, Foley Square, New York, New York, 
on a day and at a time and place to be fixed by the Court, 
pursuunt to Rule 54(d) of the Federal Rules of Civil 
Procedure, for review of the action of the Clerk on Oc¬ 
tober 16, 1973 in taxing costs herein, for an order strik¬ 
ing out all of the items taxed by the Clerk against the 
plaintiff except for the award of reasonable premiums 
for security for defendants’ sujx isedeaB bond, and for an 
order, as to thut item, retaxing the amount of the premiums 
to be taxed. 

Dated: New York, New York 
October 23, 1973 

Cahill Gordon & Reindel 
By /»/ Dudley B. Tenney 
A Member of the Firm 
Attorneys for Plaintiff 
Trans World Airlines, Inc. 
Office & P.O. Address: 

90 Pine Street 

New York, New York 10005 

(212) 944-7400 
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Notice, of Motion to Hetax Costs 

To: 

Davis & Cox 

Attorneys for Defendants 
Hughes Tool Company and 
Raymond H. Holliday 
Office & P. O. Address: 

One State Street Plaza 
New York, New York 10004 
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Affidavit of Dudley B. Tenney 

UNITED STATES DISTRICT COURT 
Southern District ok New York 
61 Civ. 2324 (CMM) 


[same titleJ 


State of New York, 

County of New Yoi.k, ss.: 

Dudley B. Tenney, being duly sworn, deposes and suys: 

1. I am un attorney and a member of the Bar of this 
Court, and a member of the firm of Cahill Gordon & Itein- 
del, attorneys for plaintiff Trans World Airlines, Inc. 
(“TWA"). I am fully familiar with all of the proceedings 
heretofore had herein, and I make this affidavit in support 
of TWA’h motion for review und retaxation of the costs 
tuxed by the Clerk against TWA on October 16, 1973. 

2. This Court entered the judgment dismissing the com¬ 
plaint herein, pursuant to the mandate of the United States 
Supreme Court, on May 23, 1973. On September 17, 1973, 
defendants Hughes Tool Company (“Toolco”) and Ray¬ 
mond M. Holliday filed their verified bill of costs, seeking 
to recover as statutory costs the amount of $2,186,919.24.* 
TWA filed a summary of its objections to taxation of these 
costs and an affidavit of Marshall Cox with respect to 
certain of TWA's objections. (Copies of the summary of 
objections and Cox affidavit are respectively Exhibits A 
and B hereto.) 

* This figure included the costs shown on the mandate of 
the Court of Appeals. That amount was paid by TWA prior 
to the Clerk’a taxation on October 16, 1973. 
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3. Hearings on defendants’ bill of costs were held be¬ 
fore Mr. Werner A. Koehler, Deputy Clerk, on October 
1 and October 10. On October 16, 1973, having heard 
TWA’s general and specific objections and defendants’ 
responses thereto, the Clerk taxed costs in the amount of 
$1,941,039.10 against TWA. A copy of the judgment for 
costs entered by the Clerk in this amount is Exhibit C 
hereto. 

4. As set forth in the accompanying memorandum of 
law, it is TWA’s position thnt no costs, except for an 
amount equivalent to reasonable premiums upon a surety 
bond in the amount of $75 million, should have been taxed 
against it in this Court. This applies to $173,022.75 of the 
costs taxed bv the Clerk against TWA. 

5. With respect to the $1,708,010.40 taxed by the Clerk 
for defendants’ “Cost of Bond”, TWA concedes thnt de¬ 
fendants are entitled to recover an amount equivalent to 
the premiums on ii supersendeas bond in the amount of 
$75 million as an appellate cost taxable in this Court under 
Hide 39(e) of the Federal Hides of Appellate Procedure. 
However, defendants have failed to provide adequate in¬ 
formation to show that the entire amount of these costs 
is properly to be charged against TWA. 

0. TWA requested in its summary of objections before 
the Clerk (Exhibit A, $1110-12) nnd by letter to defen¬ 
dants’ counsel on October 5, 1973 (a copy of which is 
Exhibit I) hereto) that information be provided to show 
the propriety of allocating the various items of costs con¬ 
nected with the supersedeas bond against TWA. Defen¬ 
dants responded by letter on October 15, 1973 (a copy of 
which is Exhibit E hereto), declining to produce some of 
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the information requested and agreeing to produce for 
inspection under claim of secrecy the available documents 
comprising the credit agreement underlying the letter of 
credit. 

7. With respect to the charges for quarterly audits, de¬ 
fendants also provided, in addition to the letter from Gene 
Harris of Haskins & Sells attached as Exhibit B-14 to 
defendants’ Motion for Allowance of Costs (a copy of which 
letter is Exhibit P hereto), two letters from Mr. Harris 
dated October 12 and October 15 (respectively Exhibits G 
and H hereto) and a letter to Toolco from James L. Wil¬ 
liams of Haskins & Sells dated March I, 1973 (a copy of 
this letter is Exhibit I hereto). 

8. As is stated more fully in our letter to defendants’ 
counsel dated October 19, 1973 (a copy of which is Exhibit 
J hereto), the information provided to TWA with respect 
to both the letter of credit charges and the auditing ex¬ 
penses still fails to answer the questions which carded us 
to make the original request for information in our Octo¬ 
ber 5 letter. 

9. Therefore, it is respectfully submitted that TWA’s 
motion should be granted in its entirety. 

/s/ Dudley B. Tenney 
Dudley B. Tenney 

(Sworn to October 23, 19~S.) 
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united states district court 

SOUTHERN DISTRICT OK New YoRK 

61 Civ. 2324 (CMM) 


Trans World Airlines, Inc., 
—against— 


Plaintiff, 


Howard R. Hughes, Hughes Tool Company and 
Raymond M. Holliday, 

Defendants. 

Summary of Plaintiff's Objections to 
Taxation of Costs Against It 

Plaintiff Trans World Airlines, Inc. (“TWA”) makes 
the following objections to defendants' bill of costs: 

General Objections 

1. TWA is the prevailing party on defendants’ counter¬ 
claims in this action, and in such circumstances each side 
must bear its own statutory costs. Srybnik v. Epstein, 230 
F.2d 683 (2d Cir. 1956); Bruneicick-Balke-Collendcr Co. v. 
American Bouling <t Billiards Corp., 150 F.2d 69 (2d Cir.) 
cert, denied, 326 U.S. 757 (1945).* If this rule is not con- 
—-- r 

• TWA does not include in this general objection the cost of 
premiums on the supersedeas bond, provided the appropriate 
amount thereof ran be ascertained. See par. 10 of TWA’s Specific 
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sidered applicable to statutory costs incurred throughout 
the period of this litigation, it is at least applicable 10 those 
costs incurred prior to the Supreme Court’s dismissal of 
certiorari with respect to the counterclaims on March 8, 
1965.* 

9. Defendants’ repeated refusals to comply with the 
Court’s several discovery orders, which led to the entry 
of default judgments ugainst them on the complaint and 
upon d fondants’ counterclaims, entitle TWA to a setoff 
in the amount of $4,002.65, under Rule 37 of the Federal 
Rules of Civil Procedure, as costs caused by defendants’ 
failure to comply with lawful discovery orders. 

Specific Objections 

TWA makes the following additional objections to specific 
items in defendants’ bill cf costs:** 

Fees for the court reporter 

1. Under 28 TT.S.C. § 1920, fees of the court reporter 
may lx* taxed only with resj>ect to “all or any part of the 
stenographic transcript necessarily obtained for use in 

• The following items in defendants’ verified bill of costs (a 
copy of which is attached hereto), relate to costs incurred in the 
period prior to March 8, 196.'), to the extent indicated as to each 
item: 

Fees of court reporter—$507.87 

Fees and disbursements for printing—$20,650.47 

Fees for exemplifications and copies of papers—$5,840.94 

Costs incident to taking of deposition—$35,136.37 

Special Masters Fees and Disbursements—$11,787.50 

•• The headings of these specific objections are taken from 
defendants' bill of costs, each item of which is treated in order. 
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the case.” The Court ruled in 1970 that TWA, upon a suf¬ 
ficient showing of necessity, was entitled to recover as tax¬ 
able costs its share of the original transcript of the dam¬ 
age hearings, plus three additional copies (312 F. Supp. 
478, 183). Since TWA filed the official copy of the 
transcript of the damage hearing with the Court, defen¬ 
dants are not entitled to more than two copies of the 
transcript, in addition to their share of the cost of the 
original transcript, and therefore fees for any additional 
copies should not be taxed against TWA. 

2. Defendants have not provided any basis for the Clerk 
to determine the per copy cost at ordinary rates of any 
copies of the transcript which defendants may be able to 
show to have been necessary, and therefore the entire 
amount of this item should be denied. 

Fees and disbursements for jirintiny 

3. Neither the rules of this Court nor any specific order 
of the Court required the printing of defendants’ memo¬ 
randum in support of motion to dismiss the complaint, or 
defendants’ answering brief. TWA, upon a sufficient show¬ 
ing of necessity for such printing costs, was limited by 
the Court in 1970 to taxing the cost of 50 copies thereof 
(312 F.Supp. 478, 485). Defendants have made no showing 
of necessity for any of the up to 200 copies of these 
materials. 

4. Defendants have shown no necessity for printing their 
application for leave to appeal, and the exhibits thereto. 
Further, such expenditures are properly appellate costs 
and TWA was denied such costs by the Court in 1970 (312 
F.Supp. 478, 485). 
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5. Defendants’ answer and counterclaim were printed 
for use in a proceeding before the Civil Aeronautics Board 
and the cost thereof is thus not taxable against TWA in 
this action. 

C. TWA does not object to taxation against it of defen¬ 
dants’ share of the cost of printing the Special Master’s 
Report. 

Fees for exemplification and copies of papers 

7. 28 U.S.C. § 1920 permits fees for exemplification and 
copies of papers to be taxed only if “necessarily obtained 
for use in the case." Although defendants’ supporting 
papers fail to give sufficient details to identify most of the 
materials reproduced, it appears that this item relates to 
documents reproduced for discovery purposes. The statute 
does not contemplate taxation of the cost of such repro¬ 
ductions absent their neecssary use at trial, which showing 
defendants have failed to make. 

Costs incident to taking of depositions 

8. In 1970 TWA, upon a sufficient showing of necessity, 
was awarded as taxable costs its share of the original 
deposition transcripts provided to the Special Master, and 
three additional copies thereof. Defendants have made no 
showing that the numerous copies of depositions (in the 
case of the Tillinghast deposition defendants seek to tax 
costs for 13 copies) and transcripts of hearings before 
Special Master Rankin for which defendants seek to recover 
wer* necessary to their case. Since defendants do not prr 
vide a basis for the Clerk to compute the per copy cost at 
normal rates of the copies, if any, which defendants may 
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be able to show were necessary, this entire item must be 
denied. 

Costs as shown on Mandate of Court of Appeals 

9. TWA does not object to this item in defendants' bill 
of costs. 

Costs of Bond 

10. TWA objects to iliut portion of this item covering 
interest of one-half of one percent on the amount of the 
$75,000,000 letter of credit filed by defendants in li *u of a 
surety bond, which umount totals $1,015,625, unit ~ defen¬ 
dants submit the full credit agreement with the Hank of 
America upon which these payments were based, together 
with the details of any other credit or security arrange¬ 
ments between Toolco or Howard K. Hughes and the said 
Hank of America which were in existence during the period 
when the letter of credit was in effect, as well as such ar¬ 
rangements which existed in the period from the fding of 
the Special Master’s Report on September 21, 1908 to the 
inception of the letter of credit. If satisfied bv inspection 
of the credit agreement and such further information with 
respect to other credit or security arrangements that the 
interest is equivalent to premiums paid to a surety com¬ 
pany for a supersedeas bond, TWA will consider with¬ 
drawal of this objection. 

11. The additional charges paid by defendants to the 
Hunk of America with respect to tin* underlying financing 
of the letter of credit are sums paid on a private contract. 
Since defendants chose this method of providing the secu¬ 
rity required by the Court’s order, these costs should not 
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be taxed against TWA in the absence of information about 
their relationship to charges for similar arrangements be¬ 
tween the Bank of America and Toolco or Howard R. 
Hughes for the period stated in paragraph 10. 

12. Defendants are not entitled to tax a~y auditing 
expenses against TWA. This procedure was volunteered 
by defendants in lieu of the security to which TWA was 
entitled under the law. Further, defendants have failed to 
demonstrate these expenditures were different from or in 
excess of their regular yearly expenses for annual audits 
by the same accounting firm, and they have not taken into 
account the amount to which expenditures on other special 
audits were reduced by reason of the arrangements made 
in this action. 

13. Defendants may not tax as costs attorneys fees, 
whether for the entire case or any part thereof, in the 
absence of statute or court rule, and this portion of the 
item must therefore be denied. 

14. There is no authority for the recovery of “miscel¬ 
laneous expenses” w r ith respect to negotiating security for 
a stay of execution. 

Special Masters Fees and Disbursements 

15. Defendants are not entitled tc tax against TWA that 
portion of this item representing the taxable costs assessed 
against defendants upon the dismissal with prejudice of 
their counterclaims in favor of the additional defendants, 
since defendants were the losing party on their counter¬ 
claims not only as against the additional defendants, but 
also against TWA. 
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16. With respect to the remainder of this item, see para¬ 
graph 1 of the General Objections, su/ira. 

Dated: New York, New York 
October 1,1973 

Respectfully submitted, 

Cahill Gordon & Reindel 

By /s/ Dudley B. Tenney 

A Member of the Firm 
Attorneys for Plaintiff 
Trans World Airlines, Inc. 
Office & P.0. Address: 

80 Pine Street 

New York, New York 1000. r ) 

(212) 944-7400 


* 


9 
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UNITED STATED DISTRICT COURT 
Southern District of New York 
61 Civ. 2324 (CMM) 


Trans World Airlines, Inc., 


-against— 


Plaintiff, 


Howard R. Hughes, Hughes Tool Company 
and Raymond M. Holliday, 

Defendants. 

State of New York, 

County of New York, ss.: 

Marshall Cox, being duly sworn, deposes and says: 

1. 1 am a member of the firm of Cahill Gordon & Rcindel, 
counsel for plaintiff Trans World Airlines, Inc. (“TWA”), 
and submit this affidavit in support of TWA’s objections 
to taxation of costs against it. 

2. My firm was retained in this matter by TWA on 
March 21, 11161. I began working on this matter very 
shortly thereafter and have continuously participated in it 
since that time, initially as an associate of the firm and 
since January 1, 1968 as a partner. I am familiar with all 
of the proceedings in this action. 

3. There is annexed as Exhibit A a copy of ar. affidavit 
sworn to by me on December 30, 1969 and submitted to this 
Court on December 31, 1969 in support of “Application of 
Trans World Airlines, Inc. to Recover Its Cost of Suit 
Including a Reasonable Attorney’s Fee” (“TWA’s Applica- 


I 






129a 


Exhibit IS Annexed to Affidavit of Dudley ]S. Tenney 

tion to Recover Cost of Suit”).* That affidavit set out in 
detail the expenses, other than attorneys' fees, incurred 
by TWA in prosecuting this lawsuit and defending against 
the counterclaims of defendant Hughes Tool Company 
(“Toolco”), all of which TWA sought to recover. In para¬ 
graphs 7 and 8 of Kxhibit A, there ure set out separately 
those specific items of expense which TWA sought to re¬ 
cover as ordinary taxable costs as the prevailing party in 
the suit, in the event that its application for recovery of 
all its expenses should be denied. 

4. In its April 13, 1970 opinion dealing with TWA’s 
Application to Recover Cost of Suit (reported at 312 F. 
Supp. 478), this Court ruled TWA was not entitled to 
recover its full expenses but was entitled to recover its 
“ordinary taxable costs”, in nddition to an attorney's fee. 

<>• Defendants objected to three specific items claimed 
by TWA as taxable costs in paragraph 7 of Kxhibit A. 
The items to which they objected to were TWA’s attempts 
to tax as costs (i) its expenditures for “Services in Con¬ 
nection with Attempts to Serve Hughes”, (ii) its expendi¬ 
tures for certain “Printing Bills” and for printing more 
than f>0 copies of any printed document, and (iii) its 
expenditures for more than two copies of tho “Transcript 
of Damage Hearings before Special Master Brownell” in 
nddition to TWA’s share of the cost of the transcript pro¬ 
vided to the Special Master. The Court ruled as follows 
with respect to these objections: 

“Alternatively, plaintiff requests $396,596.43 as tax¬ 
able costs. Included in this sum is $28,342.(13 claimed 

• Exhibit A was subsequently supplemented and revised in 
pertain respects, none of which is presently material, by my Sup¬ 
plemental Affidavit sworn to on January 20, 1970 and submitted 
to the Court. 
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for services in connection with attempts to serve 
Hughes. These charges are based on payments to 
lawyers and private investigators in several parts of 
this country and Mexico City. To the extent that these 
payments are allowable to attempts to serve a summons 
on Hughes as u defendant in this action, they clearly 
are not taxable costs against Toolco. They also are 
not taxable for that portion of the services involved in 
attempting to serve a witness subpoena on Hughes. 
$ 1920 provides for taxation of fees of witnesses, not 
the expense of searching out the witness. On the rec¬ 
ord it is clear that Hughes and Toolco were one and 
the same, and therefore service of notice to tuke depo¬ 
sition would have sufficed for plaintiff’s purposes. Con¬ 
sequently, this item is disallowed. 

“The sum of $19,145.20 for printing costs in the 
Court of Appeals and the Supreme Court is not tax¬ 
able, nor nre the costs applicable to printing more than 
50 copies of the other documents. 

“As to the transcript of damage hearings, plaintiff 
may only tax its share of the cost of transcript fur¬ 
nished to the special master plus three additional 
copies.” (312 F.Supp. at 485) 

TW'A’s taxable costs were allowed in the amount of 
$336,707.12. 

6. The costs so allowed to TWA related both to prose¬ 
cution of its complaint nnd to defense against Toolco’s 
counterclaims, and accordingly included expenses in this 
Court through 1969. In fact TWA has been the prevailing 
party only with respect to the counterclaims. This Court 
has previously determined that ordinary taxable costs 
should be allowed with respect to the successful defense 
against the counterclaims, when judgment was entered in 
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19(iG dismissing those counterclaims with prejudice. At 
that time such statutory costs were tuxed in favor of the 
third party "additional defendants”. 

7. I have reviewed the records with respect to those 
expenditures which TWA was allowed to recover as ordi¬ 
nary taxable costs by this Court’s opinion of April 13, 
1970. I ascertained from the available records that of the 
total costs allowed at least $124,032.00 represented ex¬ 
penses incurred in connection with proceedings before this 
Court prior to May 28, 1903. Such expenses related to 
TWA's defense against Toolco’s counterclaims as well as 
to prosecution of TWA’s complaint. The details of such 
amounts are set forth below in the same order and under 
the same headings as those employed in paragraph 7 of 
Kxhihit A: 

Reproduction of Documents 

(28 U.S.C. $ 1920(4)1 $ 77,859.47* 

• The following table details the elements included in the total 
shown for Reproduction of Documents, broken down under the 
headings used in paragraph 6.C. of Kxhihit A (pp 5-6): 

National Reproductions, Inc. $50,021.12 

Dunnington, Bartholow & Miller [Documents re¬ 
produced from files of Dillon, Read & Co. Inc ] 1,646 80 

Mercury Reproductions Service 2,383.84 

Manhattan Reproduction Service Corp. 378.30 

Recordak Corporation [Microfilming and copies of 
documents produced by Tooleo in response to 
Rule 34 motions] 6,980.16 

Recordak Corporation [Microfilming and copies of 
documents produced bv Tooleo in response to Rule 
34 motions (originally paid by Cahill Oordon & 

Reiudel as a disbursement)] 13,337.97 

Other disbursements of Cahill Onrdoc & Rcindel for 
reproduction costs of documents produced by de¬ 
fendants. additional defendants, witnesses and 
others pursuant to subpoena and otherwise 


3,109.28 
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Fees and Disbursements of Special 
Master J. Lee Rankin 17,287.50 

[The fees and disbursements of the 
Special Master are taxable costs as 
provided in this Court’s orders of 
February 7, 1962 and May 10, 1962.] 

Expenditures by four lawyers for travel 
to Los Angtles and return and ex¬ 
penses in connection with said travel 
for the purpose of selecting und estab- 
ing an office to be used in connection 
with the Hughes Deposition 
[These are taxable costs, pursuant to 
Fed.R.Civ.P. 37 and this Court’s or¬ 
ders of May 17, May 18 and July 11, 

1966 allowing costs to the additional 
defendants on counterclaims] $ 3,561.24 

Other expenditures made in connection 

with the scheduled Hughes deposition: 

[These expenditures made in connec¬ 
tion with taking Hughes’s deposition 
are taxable costs as provided in Fed. 

R.Civ.P. 37 and in this Court’s orders 
of May 17, May 18 and July 11, 1966 
allowing costs to the additional defen¬ 
dants or the counterclaims] 

Spring Street Realty Co. 

[Rental of Office Space] $425.00 

A-l Desk Refinishing Co. 

[Rental of furniture] 477.88 

John P. Filbert Co., Inc. 

[Rental of furniture] 96.93 
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Office Machines Inc. 41.G0 1,041.41 

Southern District Court Re¬ 
porter 

[28 U.S.C. $1920(2)] 1,493.39 

Transcript of Depositions and 
other proceedings before Spe¬ 
cial Master Kankin 

[TWA’s share of cost of tran¬ 
script furnished to Special 
Master Rankin plus 3 copies] 22,789.65 

$124,032.66 

Each of the foregoing items includes only expenditures 
made prior to May 28, 1963 and previously taxed against 
defendants as costs. 

9. Tin* third und fourth items in the foregoing tab.e, 
$3,561.24 and $1,041.41 respectively, while no* ordinarily 
taxable, were as I have indicated specifically ruled by this 
Court to be taxable under Fed.R.Civ.P. 37. 

/s/ Marshall Cox 
Marshall Cox 


(Sworn to September 28, 1973.) 
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UNITED STATES DISTRICT COURT 

SOUTHERN DlSTKICT OF NEW YOHK 

61 Civ. 2324 


Tkanb Would Airlines, Inc., 

Plaintiff, 


—against— 

Howard R. Huouks, Hughes Tool Company 
and Raymond M. Holliday, 


Defendants. 


State of New York, 

County of New York, ss 

Affidavit 

Marshall II. Cox, Jr., being duly sworn, deposes and 
says: 

1. I am a member of the firm of Cahill, Gordon, Son- 
nett, Reindel & Old (“Cahill Gordon”), counsel for the 
plaintiff, Trans World Airlines, Ine. (“TWA”), and sub¬ 
mit this affidavit in support of TWA’s application that it 
recover its “cost of suit” herein, as provided in Section 4 
of the Clayton Act (15 U.S.C. $15). 

2. As is further described in the affidavit of Dudley 
B. Tenney which is also being submitted in support of 
TWA’s application, Cahill Gordon was first retained in 
this matter by TWA on March 21, 1961. I began working 
on this matter shortly thereafter and have continuously 


w 


Exhibit A Annexed to Exhibit B Annexed to 
Affidavit of Dudley B. Tenney 

participated in it since that time, initially as an associate 
of tin* firm and since January 1, 1968 us a partner. I am 
familiar with all of the proceedings herein. 

3. By its application, TWA is seeking to recover both 
attorneys’ fees and the other expenses incurred by it in 
prosecuting this suit. Some of the expenses of this suit 
have been lulled directly to and paid by TWA and other 
expenses were incurred by and billed to Cahill Gordon. 
In accordance with Cahill Gordon’s usual practice, bills to 
it for expenditures mude on behalf of TWA in this litiga¬ 
tion either have been forwarded to TWA for payment or 
have been paid by Cahill Gordon, recorded in its accounts 
nnd billed to TWA as disbursements. Apart from method 
of payment there is no difference between expenditures 
by TWA and those by Cahill Gordon since all of these ex¬ 
penditures were in the nature of disbursements of counsel 
and in each instance ultimate payment wns made by TWA. 

4. All payments by TWA of bills forwarded to it by 
Cahill Gordon and of bills sent directly to it have of 
course been recorded in TWA’s books of account. There is 
being submitted herewith an affidavit of Robert L. Cooper, 
Vice President and Controller of TWA, which sets out all 
such direct expenditures by TWA in connection with this 
suit, all of which were necessarily incurred during the 
course of this litigation. 

5. The records of both Cahill Gordon nnd TWA re¬ 
lating to expenditures in this case have been reviewed at 
my request and under my supervision. For convenience, 
I have set out in this affidavit both the expenditures mude 
directly by TWA (as listed in the Cooper affidavit, upon 
which I rely for the fact of such expenditures) and the 
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expenditure* made initially by Cnhili Gordon and billed to 
TWA a* disbursements of counsel (as recorded in Cahill 
Gordon’s accounting records). 

6. TWA’s total expenditures in this case—including dis¬ 
bursements of Cahill Gordon but not including either legal 
fees paid and payable to Cahill Gordon or legal fees and 
disbursements paid to the law firm of Chadbourne, Parke, 
Whiteside & Wolff—were $2,233,050.58 through November 
30, 1969. All of these expenditures have in fuct been made 
by TWA, all were for expenses necessarily incurred in the 
course of this lawsuit, and TWA seeks to recover that 
entire amount as part of its cost of suit herein. For con¬ 
venience, in listing expenditure! in this paragraph 6, I 
have indicated with an asterisk those which were made by 
Cahill Gordon and billed to TWA as disbursements. Those 
amounts set out in this paragraph 0 but not marked by an 
asterisk reflect expenditures made directly by TWA. 

A. Transcripts of Hkarinos, Testimony and Depositions: 

TWA made the following expenditures for transcripts of 
hearings and depositions which were necessarily required 
for use in this lawsuit: 

Commerce Reporting Co. 

[Trunscripts of depositions and other pro¬ 
ceedings before Special Master Rankin 
(including photocopies of exhibits)] $18,413.29 

Commerce Reporting Co. 

[Transcripts of depositions and other pro- 
eedings before Special Master Rankin 
(including photocopies of exhibits)] 13,635.67* 

• Initially paid by Cahill Gordon and then billed to and paid by 
TWA as a disbursement of counsel. 
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Commerce Reporting Co. 

[Transcripts of Damage Hearings before 

Special Master Brownell] $29,288.33* 

Southern District Court Reporter 

[Transcripts of Hearings before Judge 
Metzner] 132.12 

Southern District Court Reporter 

[Transcripts of Hearings before Judge 
Metzner] 1,892.35* 

Hoover Reporting Co., Inc. 

[Transcript of Supreme Court Argument] 255.00* 

B. Pristino Bills: 

TWA made the following expenditures for printing 

briefs, appendices, and opinions filed during the course of 
this lawsuit: 

Appeal Printing Co. 

[50 copies of Memorandum in Support of 
Motion to Strike or Dismiss Counter¬ 
claims 1-5, U.S.D.C. S.D.X.Y., March 29, 

1962] 

Appeal Printing Co. 

[200 copies of TWA’s Memorandum in 
Support of its Complaint, U.S.D.C. 

S.D.N.Y., February 2.1963] 

Appeal Printing Co. 

[125 copies of TWA’s Brief in Court of 
Appeals, No. 2S405, September 30, 19631 


• Initially paid by Cahill (Jordon ami then billed to and paid by 
TWA us a disbursement of counsel. 


$ 763.64* 

2,662.29 

2,733.43 
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Appeal Printing Co. 

[200 copies of TWA’s Brief in Court of 
Appeals, No. 28400, September 30, 1903] 800.30 

Appeal Printing Co. 

[100 copies of the Appendix for Appellee 
TWA in Court of Appeals, No. 28400, 

September 30,1903] 2,492.78 

Appeal Printing Co. 

[100 copies of TWA’s Rejoinder Brief, 

Court of Appeals, No. 28405, November 

12, 1903] 600.03 

Record Press 

[2000 copies of the Court of Appeals 
Opinion of June 2, 1904] $ 723,84 

Record Press 

[150 copies of Court of Appeals Opinion 

of June 2, 1964] 165.88* 

Appeal Printing Co. 

[200 copies of TWA’s Brief in Opposition, 

Supreme Court, No. 443, September 30, 

1964] 891.85 

Appeal Printing Co. 

[150 copies of TWA’s Brief in Opposition, 

Supreme Court, No. 501, October 14, 1904] 123.24 

Appeal Printing Co. 

[500 copies of Respondent’s Brief, Su¬ 
preme Court, No. 443, February 18, 1905] 11,270.27 

* Initially paid by Cahill Cordon and then billed to and paid by 
TWA as a disbursement of counsel. 
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Appeal Printing Co. 

[150 copies of Respondent's Brief, Su¬ 
preme Court, No. 501, February 18, 1905] 09.06* 

Appeal Printing Co. 

[200 copies of Memorandum in Response 
to Reply Brief for Petitioners, Supreme 
Court, No. 443, March 2, 1905] 251.58 

Appeal Printing Co. 

[300 copies of TWA’s Memorandum in 
Support of Claims for Damages filed with 
Special Master Brownell on May 31,190S] 20,708.85 

Appeal Printing Co. 

[200 copies of TWA’s Reply Memorandum 
filed with Special Master Brownell on 
July 31, 1968] 17,610.90 

Record Press 

[200 copies of Special Master Brownell’s 

Report of September 21, 1908] 3,300.00 

C. Reproditction of Documents: 

TWA made the following expenditures for the repro¬ 
duction of documents needed in connection with discovery 
proceedings, preparation for trial and the damage hearings : 

National Reproductions, Inc. $50,021.12 

Reproduction of TWA Documents in con¬ 
nection with Simat’s Supplemental Re¬ 
port 6,333.00 

• Initially paid by Cahill Gordon and then billed to and paid 
by TWA as a disbursement of counsel. 








/ 
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Dunnington, Bartholow & Miller 
[Documents reproduced from files of Dil¬ 
lon, Read & Co., Inc.] 1,648.80 

Mercury Reproduction Service 2,383.84 

Manhattan Reproduction Service Corp. 378.30 

Recordak Corporation 

[Microfilming and copies of documents 
produced by Toolco in response to Rule 
34 motions] 6,980.16 

Recordak Corporation 

[Microfilming and copies of documents 
produced by Toolco in response to Rule 
34 motions] 13,337.97* 

Disbursements of Cahill Gordon for repro¬ 
duction costs, including multigraphs, 
photostats and xerox copies (but not 
including the payments to Recordak Cor¬ 
poration listed above) and bills for 
documents produced by the defendants, 
additional defendants, witnesses and 
others pursuant to subpoena and other¬ 
wise 54,832.21* 

D. Travel. Expenses: 

Disbursements of Cahill Gordon for travel expenses 
during the course of this litigation totaled $47,590.67.* 
Included in such travel expenses were costs incurred in 
trips to Knnsas City, Los Angeles, Houston and several 
other cities during the course of documentary discovery 

•Initially paid by Cahill Gordon and then billed to and paid by 
T’7A as a disbursement of counsel. 
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proceedings, travel to Los Angeles in preparation for the 
scheduled deposition of Hughes, various trips in uttemptg 
to serve process upon Hughes, trips to interview witnesses 
and potential witnesses, and various trips to Washington, 
including thut for the Supreme Court argument. All of 
such travel expenses, both by lawyers and by clerical per¬ 
sonnel, were necessary to the prosecution of this lawsuit. 

H. Services of Kxpf.rts Retained 
on Behalf of TWA: 

TWA paid the following amounts to firms and individuals 
that Cahill Gordon retained as experts during the course 
of this litigation. In a case as complex as this, involving 
as it did numerous technical questions, the services of these 
firms and individuals were essential to TWA’s successful 


preparation for and prosecution 

of its lawsuit. 


Price Waterhouse & Co. 

Fees 

Disbursements 

464,600.00 

32,267.76 

$496,867.76 

Drexcl Harriman Ripley, Inc. 
Fees 

Disbursements 

257,250.00 

784.33 

258,034.33 

R. Dixon Speas Associates 
Fees 

Disbursements 

234,206.00 

42,736.26 

276,942.26 

Coverdale & Colpitts 

Fees 

Disbursements 

569,810.23 

41,023.13 

610,833.36 

A. S. Norton 


5,650.00 


[Retained as a financial ex¬ 
pert] 



/ 
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Charles A. Appel 484.80* 

[Signature Investigation] 

Included as part of the disbursements of R. Dixon Speas 
Associates are the fees paid to Professor Van Court Hare 
($11,673.08) and Professor Sebastian Littauer ($6,120.00) 
who were retained, as experts in mathematics, to assist 
the Speas organization and TWA’s lawyers with problems 
involving statistical theory and methods that arose in 
preparing TWA’s damage case and during the damage 
hearings. 

F. Services of Law Firms and Others Rf.tainkd on 
Rf.half of TWA, Chiefly in Connection With 
Efforts to Serve Howard R. Hughes: 

(i) The following firms and individuals were retained 
on behalf of TWA in connection with its efforts to effect 
service upon Hughes: 

Johnson & Roberts & Bluemle 

[lawyers, Phoenix, Arizona] $ 490.47* 

John S. Harley, Inc. 

[Private Investigators, New Hyde Park, 

New York] 2,100.95* 

Lawrence Kestler, Jr. 

[Private Investigator, New Hyde Park, 

New York] 346.80* 

Hidalgo & Rarrero 

[Lawyers, Mexico City, Mexico] 679.64* 

Investigators, Inc. 

[Private Investigators, Miami, Kloridn] 1,875.32* 

* Initially paid by Cab ill Gordon and then billed to and paid 
by TWA ah a disbursement of counsel. 


' 
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(ii) TWA paid the Los Angeles law firm, Gibson, Dunn 
& Crutcher, fees of $14,050.00 and disbursements of 
$1,090.44 for legal services performed during the course 
of this litigation. Cahill Gordon also paid to Gibson, Dunn 
k Crutcher $G,r»CK).(K)* in legal fees and $18,797.20* in dis¬ 
bursements ($18,035.85* of which disbursements were for 
services of A. B. lx-ckie and G. William Coulthard, private 
investigators, in connection with efforts to serve Hughes). 

(iii) TWA paid the Oklahoma City law firm, Crowe, 
Boxlev, Dunlevy, Thweatt, Swinford k Johnson, fees of 
$125.00 and disbursements of $107.32 for legal services 
performed during the course of this litigation. 

G. Fees and Disbursements of Special Masters: 

The following fees and disbursements were paid by 
TWA, or by Cahill Gordon on its behalf, to Special Master 
Itankin and Special Master Brownell: 

J. Lee Rnnkin, Special Master $ 2,055.00* 

J. Lee Itankin, Special Master 15,232.50 

Herbert Brownell, Special Master 93,321.94 

11. Other Expenses: 

(i) TWA reimbursed Cahill Gordon for the following 
additional disbursements by it: 

Telephones and Telegrams $ 7,700.01* 

Non-lcgal Overtime 25,257.78* 

Special Clerical Assistance 41,504.48* 

* Initially |>iii<l by Cahill Gordon and then billed to and paid 
by TWA ns u disbursement of counsel. 
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Meals and Taxis 25,473.41* 

Miscellaneous Expenses 3,822.67* 

(ii) TWA itself incurred miscellaneous expenses total¬ 
ing $5,217.11. 

Total $2,233,050.58 

7. In the event that the Court should conclude, contrary 
to TWA's contention otherwise, that any recovery of TWA’s 
cost of suit must be limited to an award of attorneys’ fees 
and only such additional expenditures as would be tuxnble 
as costs in an ordinary lawsuit, the following portions of the 
expenditures described in paragraph 6 above appear to 
fall within the definition of taxable costs set out in the 
applicable statutes and decisions: 

Reproduction of Documents 

[28 U.S.C. § 1920(4)] $135,916.00 

Fees and Disbursements of Special Masters: 110,609.44 

J. Lee Rankin $17,287.50 

Herbert Brownell 93,321.94 

[The fees and disbursements of the Special 
Masters are taxable costs as provided in 
this Court’s orders of February 7, 1962, 

May 10, 1962, January 4, 1966, and Febru¬ 
ary’ 4, 1966.] 

Marshal’s Fees and Fees of Process Server 

[28 U.S.C. $ 1920(1)] 139.00 

* Initially paid by Cahill Gordon and then billed to and paid 
by TWA as a disbursement of counsel. 
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Clerk’s Fee for 1* iling Complaint 
[28 U.S.C. § 1920(1)] 15.00 

Docket Fee 

[28 U.S.C. § 1923(a)] 20.00 

Expenditures by four lawyers for travel to 
Los Angeles and return and exjienses in 
connection with said travel for the purpose 
of selecting and establishing an office to be 
used in connection with the Hughes deposi¬ 
tion 3,561.24 

[These are taxable costs, pursuant to this 
Court’s order of July 1, 1966 allowing 
costs to the Equitable Life Assurance 
Society of the United States and the 
Metropolitan Life Insurance Company, 
additional defendants on the counter¬ 
claims and pursuant to Fed.R.Civ.P. 37] 

Other Expenditures made in connection 
with the scheduled Hughes deposition: 1,041.41 

[These expenditures made in connection 
with taking Hughes’ deposition are tux- 
able costs as provided in this Court’s order 
of July 11, 1966 allowing costs to the 
Equitable Life Assurance Society of the 
United Stntes and the Metropolitan Life 
Insurance Company, additional defen¬ 
dants on the counterclaims and pursuant 
to Fed.R.Civ.P. 37] 

Spring Street Realty Co. 

[Rental of Office Space] 


$425.00 
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A-l Desk Refinishing Co. 

[Rental of furnitmo] 477.88 

John P. Filbert Co., Inc. 

[Rental of sound system] 96.93 

Office Machines Inc. 41.60 


Services in Connection with Attempts to 
serve Hughes 

[28 U.S.C. $ 1920(1)] $ 30,790.38 

Printing Bills 71,246.60 


Southern District Court Reporter 
[28 U.S.C. $ 1920(2)] 2,024.47 

Transcript of depositions and other pro¬ 
ceedings before Special Master Rankin 
[TWA's share of cost of transcript fur¬ 
nished to Special Master Rankin plus 3 
copies (see paragraph 8 below)] 22,789.6. r ) 

Transcript of damage hearings before Spe¬ 
cial Master Brownell 

[TWA’s share of cost of transcript fur¬ 
nished to Special Master Brownell plus 5 
copies (see paragraph 8 below)] 20,890.99 


Total, 


$399,044.18 


8. All of T\\ A’s expenditures for copies of transcripts 
of the proceedings before Special Master Rankin and 
Special Master Brownell were made because TWA’s law¬ 
yers had decided that each such copy was required in 
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the prosecution of this suit. However, if the Court should 
conclude that TWA can be reimbursed for but a limited 
number of transcript copies, TWA respectfully submits 
that it should be permitted to recover, at a minimum, its 
share of the cost of the copy of the transcripts furnished 
to the Special Masters, the cost of three copies of the 
transcript of proceedings before Special Master Rankin, 
an 1 tbe cost of five copies of the transcript of proceedings 
before Special Master Brownell. 

A. Because of the complexity of the discovery proceed¬ 
ings herein, the sheer bulk of the transcript recording the 
exhaustive depositions, and the many legal and factual 
controversies which occurred during discovery proceed¬ 
ings, TWA’s minimum requirements for copies of the 
transcript of the proceedings before Special Master Rankin 
were to have one for use at the depositions or other pro¬ 
ceedings, a second copy which could be used at Cahill 
Gordon’s offices (nil proceedings relating to discovery were 
conducted in the offices of defendants’ counsel), and a third 
copy which would be available for use by TWA, the wit¬ 
nesses whose depositions were being taken, and the firm of 
lawyers who represent TWA generally. As is set out in the 
annexed affidavit of Edward Grant, the cost of one copy of 
transcript of the depositions ami other proceedings before 
Special Master Rankin (including photocopies of exhibits) 
plus TWA’s share of the cost of the Special Master’s 
original of the transcript was ♦17.340.73 (TWA’s share 
of the Special Master’s copy was $3,273.07): for a second 
and third copy the cost was $2,724.40 each. 

R. In a damage hearing ns complex and difficult as thnt 
before Special Master Brownell, it was essential for all 
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participants in the proceedings to have full and ready 
access to the transcript. This requirement could not have 
been met by TVVA’s having fewer than live copies of the 
transcript (in addition to the Special Master’s copy). One 
copy was needed for use at the hearings by Cahill Gordon. 
A second copy was needed for use as a Cahill Gordon 
office copy (and that copy was eventually filed with the 
Court as the official transcript of the damage hearings 
after the Special Master decided that he did not wish to 
file his own working copy). A third copy was needed by 
TWA, the client, and by the firm of lawyers who repre¬ 
sent TIN A generally. A fourth was needed for use by 
Price Waterhouse (which firm had to follow the entire 
proceedings very closely because the Price Waterhouse 
Report and the calculations performed by that firm were 
the means by which the results of the damage hearings 
were reflected in dollar figures). A fifth copy was needed 
for use by the other experts who were assisting TWA’s 
counsel in the damage hearing. Because of the interrelation 
of various parts of TWA’s damage case, all of TWA’s 
expert witnesses had to follow the proceedings on a current 
basis and copies of the transcript were in fact furnished 
to each of the firms retained as experts. However, in 
seeking to recover its cost on a minimum need basis, 
TWA is asking for only ,e copy for use by all its experts 
but Price Waterhouse. As is set out in the annexed affi¬ 
davit of Edward Grant, TWA’s share of one half of the 
total cost of the original trnnscript furnished to the Special 
Master was $7.«r>8.44; the cost of the first TWA copy was 
$&,421.25; the cost of the second TWA copy was $2,717.75; 
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the cost of the third, fourth and fifth copies was $1,027.85 
each. 

/s/ Marshall H. Cox, .Jr. 
Marshall H. Cox, Jr. 

(Sworn to December 30, 1069.) 


Exhibit C Annexed to Affidavit of Dudley B. Tenney 

This exhibit consists of the judgment for costs which 
appears reproduced heretofore. 
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October 5, 1973 

Re: TWA v. Howard R. Hughes, et al. 

U.S.D.C., S.D.N.Y. 

61 Civ. 2324 

Dear Sirs: 

In connection with the Rill of Costs in the above-entitled 
matter sworn to and served on us on September 17, 1973, 
you are hereby requested to furnish to us on or before 
October 15, 1973 the following documents and information 
relevant to the sum requested to be taxed under the heading 
“Costs of Bond”: 

1. A true copy of the credit agreement or other instru¬ 
ment pursuant to which the letter of credit of Bank of 
America filed by defendant in lieu of a surety bond was 
issued, and providing for payment to Bank of America of 
such sums as are included in the amount requested to be 
taxed as costs, together with copies of all related instru¬ 
ments and supporting documents. 

2. True copies of all other credit agreements or instru¬ 
ments relating to loans made or committed for by Bank 
of America to defendant Hughes Tool Company or defen¬ 
dant Howard R. Hughes or both of them which loans or 
credit arrangements were made or in effect at nnv time 
during the period between the filing of the Report of Spe¬ 
cial Master Herbert Brownell on September 21, 1968 and 
January 10, 1973. 

3. True copies of all bills rendered by Haskins & Sells, 
certified public accountants, to Hughes Tool Company 
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covering regular or special audits of Hughes 'Pool Company 
or any division thereof made during the years 1968 and 
1069 or as of any date in said years, or, in lieu of such 
copies, a detailed statement by Haskins & Sells as to the 
amounts so billed, specifying the periods or dates and 
types of audits to which such bills related. To the extent 
applicable such statement should be broken down in the 
same categories and give the same information as to each 
audit as the information provided in the letter of Haskins & 
Sells, a copy of which was delivered to the Clerk of the 
Court on October 1, 1973, and the information supplemental 
thereto requested below. 

4. With respect to the said letter of Haskins & Sells, a 
further statement breaking down by calendar quarters the 
charges specified in such letter, giving in each case to the 
extent applicable the date as of which ouch audit was made 
and the amount charged in respect thereof. 

Very truly yours, 

Cahill Gordon & Rkindf.l 

Attorneys for Plaintiff 

By . 

Messrs. Davis & Cox 
One State Street I’laza 
New York, N.Y. 10004 


Att: Maxwell K. Cox, Ksq. 
DBT :pe Hand Del. 10/5/73 
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LAW OFFICES OF 

Davis & Cox 

ONE STREET PLAZA 

New York, New York 1000J 


(212) 425-0500 


October 15, 1973 


Dudley B. Tenney, Ksq. 

Cahill, Gordon & Reindel 

80 Pine Street 

New York, New York 10005 

Ra: TWA v. Howard R. Hughes, et ul. 

U.S.D.C. S.D.N.Y. 

G1 Civ. 2334 

Dear Mr. Tenney: 

In response to the four requests recited in your letter 
of October 5, 1973, this letter will serve to state our posi¬ 
tion as regards to the information sought. 

1. As to your first request for a copy of tin- credit 
agreement for, or instrument pursuant to which, the 
Letter of Credit of the Bank of America was filed bv 
the defendants, it is our position that we will allow you 
to review, but not copy, our file on this matter. The 
foregoing arrangement is being offered in order that 
you might satisfy yourself as to the existence of such 
an agreement. 

2. Your second request is denied ns we feel that it 
is not relevant to the Letter of Credit agreement en- 
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tered into by defendants with the Hank of America, 
pursuant to the June U>, 1970 Order of Judge Metzner. 

3. As to your third request, we are providing you 
with a copy of an October 12, 1973 certified letter by 
Gene Harris, of Haskins & Sells, attesting to the 
costs of an examination of the Financial Statement 
of Sumtna Corporation (formerly Hughes Tool Com¬ 
pany) for the years 1907, 190S and 1909. In addition, 
we are also providing you with an October 15, 1973 
certified letter by Gene Harris, of Haskins k Sells, 
attesting to the fact that the cost of the 1970, 1971 and 
1972 quarterly audits of Suiiuna Corporation was 
based on the incremental costs of the quarterly balance 
sheet examination in excess of an estimated cost of the 
annual examination. The estimated costs for the an¬ 
nual examinations were based on actual fees charged 
for tin annual examinations for each of the three years 
preceding the commencement of the quarterly exami¬ 
nations. 

4. You have previously been provided with a copy 
of the letter of James L. Williams, of Haskins k Sells, 
dated March 1, 1973, which details the costs of the 
TWA quarterly audits for the years 1970, 1971 and 
1972. 

Very truly yours, 

/s/ David S. Drm.v 
David S. Duhin 

DSD :gv 
Enclosure 


X 
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Haskins & Sells 

CERTIFIED PUBLIC ACCOUNTANTS 

1200 Travis 
Houston 77002 

Jane 19, 1973 

Summa Corporation 
25th Floor, Exxon Building 
Houston, Texas 77002 

Attention of Mr. W. E. Rankin, Treasurer 

Dear Sirs : 

During the years 1970, 1971, and 1972 we made examina¬ 
tions of the quarterly balance sheets of Suiiima Corpora¬ 
tion (formerly Hughes Tool Company) pursuant to an 
order of the United States District Court for the Southern 
District of New York, dated June 10, 1970. Our charges for 
these examinations have been billed to and collected from 
Summa Corporation. 

A summary, by years, of all such charges is as follows: 


1970 

Nevada Division . $156,607 

General Office . 83,416 

Oil Tool Division . 6,608 

Aircraft Division . 35,94(5 

Motion Picture Division . 2,123 

Subtotal . 284,700 

Hughes Air Corp. 11,000 

Totnl . 295,700 
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1971 

Nevada Division . $ 98,714 

General Office .-. 64,579 

Oil Tool Division. 14,881 

Aircraft Division . 32,686 

Motion Picture Division . 2,179 


Subtotal ... 213,039 

Hughes Air Corp. 19,(XX) 


Total . 232,039 

1972 

Nevada Division . $ 89,315 

General Office . 23,068 

Oil Tool Division . 11,641 

Aircraft Division . 14,064 

Motion Picture Division . 1,624 


Suhtotnl... 139,712 

Hughes Air Corp. 19,500 


Total ... 159,212 


Total .. $686,951 


Very truly yours, 

Haskins & Sells 

By /s/ Gene Harris 

Gene Harris, Partner 
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The State of Texas: 

Countv of ILabbis: 

Before me, the undersigned authority, on this day per¬ 
sonally appeured Gene liurris, known to me to Ik* the 
person whose name is subscribed to the foregoing letter, 
and acknowledged to me that he executed the same for the 
purposes therein expressed in the capacity therein stated. 

Given under my hand and seal of office, this the 19th day 
of June, 1973. 


/s/ Adelf. Bondkskn 
Notary Public 


A dele Bondkskn 

Notary Public in and for Harris County, Texas 
My Commission Expires June 1, 1975 


i 
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HASKINS & SELLS 
Certified Public Accountants 
1200 Travis 
Houston, Texas 77002 


October 12, 1973 

Sunima Corporation 
25th Floor, Exxon Building 
Houston, Texas 77002 

Attention of Mr. W. E. Rankin, Treasurer 

Dear Sirs: 

We made an examination of the financial statements of 
Sunima Corporation (formerly Hughes Tool Company) 
lor the years 1907, 1908, and 1909. Our fees for these 
examinations, which have been billed to and collected from 
Summa Corporation, were as follows: 


1907 . $217,900 

1908 . 202,821 

1909 . 307.910 


Very truly yours, 

Haskins & Sells 

By /b/ Of.ne Harris 

Gene Harris, Partner 





158a 


«L 


Exhibit 0 Annexed to Affidavit of Dudley B. Tenney 

The State of Texas: 

County of Hakbis: 

Before me, the undersigned authority, on this day per¬ 
sonally appeared Gene Harris, known to me to be the 
person whose name is subscribed to the foregoing letter, 
and acknowledged to me that he executed the same for 
the purposes therein expressed in the capacity therein 
stated. 

Given under my hand and seal of office, this the 12th day 
of October, 1973. 

Viola S. Janda 
Notary Public 

Viola S. Janda 

Notary Public in and for Harris County, Texas 
My Commission Expires June 1, 1975 
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HASKINS & SELLS 
Certified Public Accountants 
1200 Travis 
Houston, Texas 77002 

October 15, 1973 

Snmmu Corporation 
25th Floor, Exxon Building 
Houston, Texas 77002 

Attention of Mr. W. PL Rankin, Treasurer 

Dear Sirs: 

In our letter to you dated .June 19, 1973 we furnished 
you witli a summary of the audit fees for our examination 
of the quarterly balance sheets of Surnma Corporation 
(formerly Hughes Tool Company) for the years 1970, 1971, 
and 1972. These fees comprise only the incremental cost 
of the quarterly balance sheet examinations over the esti¬ 
mated cost of an annual examination for each of those 
years. The estimated cost for the annual examinations 
were based on actual fees charged for annual examina¬ 
tions for each of the three years preceding the commence¬ 
ment of the quarterly examinations. 

Wry truly yours, 

Haskins & Seixs 


By /s/ Gene Harris 

Gene Harris, Partner 
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The State or Texas: 

County of Harris : 

Before me, the undersigned authority, on this day per¬ 
sonally appeared Gene Harris, known to me to be the 
person whose name is subscribed to the foregoing letter, 
and acknowledged to me that he executed the same for 
the purposes therein expressed in the capacity therein 
stated. 

Given under my hand and seal of office, this the 15th day 
of October, 1973. 

Viola S. Janda 
Notary Public 

Viola S. Janda 

Notary Public in and for Harris County, Texas 
By Commission Expires June 1, 1975 
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Law Offices of 

DAVIS & COX 

ONE STATE STREET PLAZA 

New Y’ork, New York 10004 
(212) 425-0500 


October 9, 1973 

lie: TWA v. Howard Hughes et al. 

Bill of Costs 

Marshall Cox, Esq. 

Cahill Gordon & Reindel 
80 Pine Street 

New York, New York 10005 
Dear Marshall: 

At the request of Max (’ox, I am enclosing herewith a 
copy of Haskins k Sells March 1, 1973 letter with sum¬ 
mary of 1970, 1971 and 1972 hillings attached thereto. 

Very truly yours, 

/b/ David S. Dcbin 
David S. Dubin 

DSD :1s 
Enclosure 
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RECEIVED 

Mar 2 1973 

SUMMA CORPORATION 

General Office 


HASKINS & SELLS 
Certified Public Accountants 
1200 Travis 
Houston 77002 


March 1, 1973 


Mr. W. E. Rankin 
Smnma Corporation 
25th Floor, Exxon Building 
Houston, Texas 77002 

Dear Mr. Rankin: 

At your request, we are enclosing herewith a summary 
of our hillings rendered in connection with the quarterly 
TWA audits performed in 1970, 1971, and 1972. 

Very truly yours, 

Haskins & Sells 


Enclosure 


By /s/ James L. Williams 
James L. Williams 
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SUMMA CORPORATION 

Slmmaky ok Billings Fkom Haskins in Sells 
Fob iue Thbek Years Ended December 31, 11172 

Fob TWA 
Fok Annual Quaktka. y 

Audit Audits Total 

11170 


Nevada Division . 

$199,200 

$156,607 $355,807 

General < Iflice . 

50,000 

83,416 133,416 

Oil Tool Division . 

42,000 

6,608 48,608 

Aircraft Division . 

45,000 

35,946 80,946 

Motion Picture Division .. 

1,600 

2,123 3,723 

Sub Total .. 

$337,800 

284,700 $622,500 

Hughes Air Corp. 


11,000 

Total . 


295,700 

1971 

Nevada Division . 

$230,000 

98,714 $328,714 

General Office . 

45,000 

64,579 109,579 

Oil Tool Division . 

40,000 

14,881 54,881 

Aircraft Division 

42,000 

32,686 74,686 

Motion Picture Division 

2,000 

2,179 4,179 

Sub Total . 

$359,000 

213,039 $572,039 

Hughes Air Corp. 


lit,000 

Total . 


232,039 

1972 

Nevada Division . 

$240,000 

89,315 $329,315 

General < Iffice 

50,000 

21,000* 71,000 

Oil Tool Division . 

30,000 

11,582* 41,582 

Aircraft Division . 

45,000 

17,000* 62,(XK) 

Motion Picture Division 

3,000 

2,500* 5,500 

Sub Total. 

$30H,000 

141,397 $509,397 

Hughes Air Corp.. 


19,500 

Total 


160,897 

Total Billings For TWA 

Qfarterly Acdits 


$688,636 

* Estimates which will be finalized in 

April 1973. 
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(Letterhead of Cahill Gordon & Reindel) 

October 19, 1973 

Re: Trans World Airlines, Inc. 
v. Howard R. Hughes, et al. 

61 Civ. 2324 (S.D.N.Y.) 

Dear Mr. Dubin: 

In connection with the taxation of costs in this matter, 
by our October 5, 1973 letter we requested certain under¬ 
lying information from your firm about the claim for “Costs 
of Bond” which the Clerk has since taxed as a cost against 
TWA in the amount of $1,768,616.40. That Item consists 
of two elements: (i) $1,081,665.40 paid to the Bank of 
America as interest and for certain other charges, and (ii) 
$686,951 paid to the accounting firm of Haskins & Sells. 
You responded to my October 5 letter by your letter of 
October 15. At that time you made available to us for our 
review (i) whut was described as your firm’s “file" with 
respect to the letter of credit of the Bunk of America filed 
by defendants as security for the supersedeas bond in this 
action, and (ii) copies of two notarized letters, one dated 
October 12 and the other October 15, from Gene Harris, a 
partner of Haskins & Sells, to Summa Corporation (“Tool- 
co”). This material does not provide the information 
needed. 

The Letter of Credit 

From what you said at the taxation hearing before Mr. 
Werner A. Koehler, Deputy Clerk of the District Court, 
on October 16, we understand that Toolco has in its posses¬ 
sion certain other documents relating to the letter of credit 
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which were* not included in the file made available to us. 
This is plainly the case since the file you gave us contains 
no document either fixing the rates at which, or describing 
how, the Bank of America was to be paid for issuing the 
letter of credit. We recognize that you have furnished us 
invoices from the Bank of America charging Toolco in¬ 
terest at a rate of one-half of one per cent per annum on 
the $75 million provided under the letter of credit, but we 
still need to examine whatever agreement or agreements 
were made about the rate of interest. 

Since Toolco also seeks to tax $<>6,040.40 paid to the Bank 
of America for a billing from Title Insurance and Trust 
Company, a County Recorder’s charge and an otherwise 
undescribed Bank of America fee (see Exhibit B-3 to Sched¬ 
ule B to Motion for Allowance of Costs, sworn to August 
13, 107.'1 and served upon us September 14, 1973), we need 
copies of all documents relevant to this charge. Without all 
of the documents that constitute the totality of the agree¬ 
ment between the Bank of America and Toolco that resulted 
in the Bank's issuing the letter of credit that secured the 
supersedeas bond in this action, the propriety of taxing 
TWA with the charges made cannot be determined. 

It appears that tin* security interests created in favor of 
the Bank of America in connection with the credit agree¬ 
ment also constituted security for “(a]ny other obligations 
of us [Toolco] to you [Bank of America]” (.sec letter of 
June 22, 1970 from Raymond M. Holliday and C. J. Collier, 
Jr. of Toolco to Bank of America, paragraph 2.C., Page 
Two). Your October 15 letter denied our October 5 request 
for “copies of all other credit agreements or instruments 
relating to loans made or committed for by Bank of Amer¬ 
ica to defendant Hughes Tool Company or defendant How- 
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ard B. Hughes or both of them which loans or credit ar¬ 
rangements were made or in effect ut any time during the 
period between the filing of the Report of Special Master 
Herbert Brownell dated September 21, 19f>8 and .January 
10, 1973.” In light of the provisions of paragraph 2.C of 
Toolco’s June 22, 1970 letter to tin* Bank of America, we 
hereby renew that request and ask further that we promptly 
be advised whether there were in fact in existence at any 
time between June 22, 1970 and March 9, 1973 any other 
obligations of Toolco to the Bank of America. 

Auditing Costs 

Under the District Court’s June 10, 1970 order, we were 
furnished with audited balance sheets of Toolco as of: 

June 30, 1970 
September 30, 1970 
December 31, 1970 
March 31, 1971 
June 30, 1971 
September 30, 1971 
December 31, 1971 
March 31, 1972 
June 30, 1972 
September 30, 1972 

In addition to the letter from Gene Hurris of Haskins 
& Sell which you attached as Kxhibit B-14 to your Motion 
for A owance of Costs and the two letters from Mr. Harris 
dated October 12 and October 15, you gave us on October 
1, 1973 a copy of a March 1, 1973 letter to Toolco from 
James I.. Williams of Haskins & Sells to which was an¬ 
nexed a “Summary of Billings from Haskins & Sells for 
the Three Years Knded December 31, 1972.” That sum- 


167a 


Exhibit ./ Antt'xtd to Affidavit of Dudley If. Tenney 

mary ami Mr. Harris’s October 12 and 15 letters suggest 
in general terms how Haskins & Sells has derived the 
amount of the costs that Tooleo seeks to have taxed against 
TWA hut leave the specifics of that process wholly obscured. 

Mr. Harris’s October 12 letter states that the fees re¬ 
ceived for his firm’s annual examination of Toolco's finan¬ 
cial statements for the years 1007, 1968 and 1%I> were re- 
spectively $217,1*00, $262,821, and $207,916. Despite the 
request in paragraph 3 of my October 5 letter, Mr. Harris’s 
October 12 letter fails to break down these charges among 
the different categories used in the attachment to Mr. 
Williams’s March 1, 1973 letter and in Exhibit B-14. Nor 
does Mr. Harris furnish true copies of all bills rendered 
by Haskins & Sells to Tooleo for all regular or special 
audits of Tooleo during the years in question. No detailed 
statement specifying the periods or dates and types of 
audits to which the bills relate was furnished. Mr. Harris 
does not expressly state whether his firm collected any 
additional fees from Tooleo for services in 1967, 1968 ami 
1969, and if so what those fees were or for what services 
they were paid. 

Instead, as we understand Mr. Harris’s October 15 letter, 
Haskins & Sells tells us, without explaining what it has 
done, that it has somehow estimated how much it would 
have charged Tooleo for auditing services performed in 
each of the years 1970, 1971 and 1972 if it hud not been 
retained to perform quarterly audits pursuant to the pro¬ 
visions of the Court’s June 16, 1970 order, and has sub¬ 
tracted that amount from the total billings actually made 
to Tooleo for services in each of those years. It has done 
this in such a way as to break out separately its charges 
for services to the Nevada Division, a category called 
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General Office, the Oil and Tool Division, the Aircraft 
Division and the Motion Picture Division. It has also, 
without any explanation, charged TWA for quarterly au¬ 
dits of Hughes Air Corp. (a 78$> owned subsidiary of 
Hughes Tool Company). 

Our problem is that accepting the probity of Haskins & 
Sells, which we do, still does not permit us to accept with¬ 
out further explanation and detail the correctness of what¬ 
ever methods of allocation Haskins & Sells has used to 
reach the result it has announced. 

Specifically, we need to know whether any special audits 
were conducted either of Toolco as a whole or any of its 
operating divisions in 1970, 1971 or 1972 and, if so, what 
the cost of each of those special audits was. For example, 
of the $355,807 Haskins & Sells charged Toolco to audit 
the Nevada Division in 1970, $156,607 has been allocated 
to TWA Quarterly Audits. Hut there were only two quar¬ 
terly audits for TWA in 1970—one for the quarter ending 
June 30 and the other for that ending September 30. (The 
Toolco balance sheet as at December 31, 1970 would have 
been examined routinely by Haskins & Sell in its regular 
year-end audit.) Even in this two-quarter year, however, 
the charge to TWA exceeded by more than $50,000 the 
Nevada Division charges of $98,714 and $89,315 for 1971 
and 1972, respectively — although three quarterly audits 
were required in each of those years. It seems probable 
that the exceptionally high figure for 1970 was related to 
the management change which occurred in that division 
during 1970, a change which has resulted in serious pub¬ 
lished charges and countercharges which are still in litiga¬ 
tion between Mr. Robert Maheu and Toolco. TWA, of 
course, is not involved in and should not be charged with 
accounting expenses resulting from these internal prob- 
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loins. The pattern with respect to “General Office” is sim¬ 
ilar, and may be similarly explained. A more detailed state¬ 
ment from Haskins A Sells of their actual services is ob¬ 
viously necessary. 

We also think it essential that we be provided with an 
identification of the specific audit to which each charge 
made relates, including of course the date as of which each 
audit was made. For example, a quarterly audit appears 
to have been made (although perhaps not completed) as of 
March 3], 197U, but the results were not provided to TWA. 
Expenses with respect to such an audit (whether or not 
regarded by Tooleo and Haskins & Sells as connected with 
the TWA litigation) cannot be charged to TWA. Any audit 
with respect to the public sale of the Oil Tool Division 
should be separately identified, so that its relationship with 
the so-called TWA audits can be understood. Charges made 
to Tooleo with respect to audits of Hughes Air Corpora¬ 
tion must be furnished for the information in tin March 1 
letter to be useful. 

One thing that is clear from the Haskins 4c Sells letters 
is that the information which we need with respect to these 
auditing charges is in fact available. Unless it is furnished 
to us we cannot even meaningfully consider the correctness 
or propriety of the allocations that have been made. 

Very truly yours, 

/s/ Drm.KY B. Tkxsky 

David S. Dubin, Esq. 

Davis & Cox 
1 State Street Plaza 
New York, New York 10004 



170a 


Affidavit of Maxwell C. Cox and Exhibits, Dated 
11/9/73, Submitted in Opposition to 
Motion to Retax Costs 

UNITED STATES DISTRICT COURT 
Soutiikun District ok New York 
61 Civ. 2324 (CMM) 


[same title] 


State ok New York, 

County ok New York, ss.: 

Maxwell E. Cox, being duly sworn, deposes and says: 

1. I am an attorney and u member of the Bur of this 
Court, und a member of the tirm of Davis & Cox, attorneys 
for defendants Hughes Tool Company (“Toolro”) und Ray¬ 
mond M. Holliday. 1 am fully familiar with the proceedings 
heretofore had herein and make this affidavit in opposition 
to the motion of Trans World Airlines, Inc. (“TWA”) to 
retax costs. 

2. On May 23, 1973, this Court entered its order di¬ 
recting the Clerk of this Court to enter a judgment dis¬ 
missing the complnint with costs. On September 17, 1973, 
defendants submitted their Verified Bill of Costs in the 
amount of $2,186,919.24, which amount included $71,521.42 
as the costs awarded defendants by the Court of Appeals. 

3. Defendants’ Bill of Costs was reviewed on October 
1, 1973, by Mr. Werner A. Koehler, Deputy Clerk of this 
Court. At the suggestion of the Clerk, a final determination 
as to the costs to be awarded was postponed until October 
16, 1973 in order that counsel for plaintiff and defendants 
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could me<*t to determine the propriety of certain items 
contained within defendants’ Bill of Costs. On October 
15, 1973, counsel for plaintilT and defendants met and 
agreed upon the propriety of the costs, relating to depo¬ 
sitions, printing and transcripts. On October 1G, 1973, the 
Clerk taxed costs in the amount of $1,941,039.15 against 
TWA. Of the foregoing amount $1,7G8,G1G.40 was awarded 
as the cost of the bond. The remaining $173,022.75 was 
awarded as the costs attributable to the fees and disburse¬ 
ments of the Special Masters, printing, depositions and 
transcripts of the court reporters. 

4. As set forth in the accompanying memorandum of 
law it is Toolco’s position that the costs awarded by the 
Clerk were proper. TWA has taken the position that no 
costs should have been awarded the defendants except for 
a reasonable premium relating to Toolco’s posting with 
this Court of a Letter of Credit in the amount of $75 
million. With respect to the $1,768,016.40 tuxed by the 
Clerk for defendants’ “cost of bond”, the sum of $1,081,- 
GG5.40 was attributable to interest and fees charged by the 
Bnnk of America National Trust and Savings Association 
("Bank of America") to Toolco for the issuance of its 
Letter of Credit in the amount of $75 million. As to the 
reasonableness of the interest and fees charged Toolco, 
the affidavit and letter of Mr. John I). Cawley, Vice Presi¬ 
dent of the Bank of America, ure attached hereto as Ex¬ 
hibits "A” and “B”, respectively. 

5. As pnrt of the cost of bond, defendants sought and 
were awarded the sum of $GKG,951.00 as the costs of the 
quarterly audits of Toolco which were ordered by this 
Court on June 1G, 1970. Defendants have previously es- 
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tablished to tbo (satisfaction of the Clerk that the costs of 
the quarterly audits were un integral part of the entire 
cost of the bond. Haskins & Sells, which conducted the 
quarterly audits, has reviewed the charges incurred by 
Tooleo in connection with such audits. A copy of a letter, 
dated October 2!), 1973, setting forth the results of Haskins 
& Sells’ review is annexed hereto as Exhibit “C". In con¬ 
nection with such review Haskins & Sells has determined 
that it inappropriately allocated $G9,18G.OO to its quarterly 
audits. Accordingly, the amount recoverable by defendants 
for auditing costs should bo reduced to the sum of 
$017,765.00. 

0. In addition to awarding the defendants the cost of 
the bond, the Clerk awarded the defendants the cost of 
depositions, transcripts, printing and the fees and dis¬ 
bursements of the Special Masters in the sum of $] 73,022.75. 
TWA has taken the untenable position that none of the 
foregoing costs should be allowed defendants. For the 
reasons set forth in the accompanying memorandum of law, 
the actions of the Clerk in awarding these costs were 
proper. 

7. Therefore, it is respectfully submitted that the Court 
should modify the Clerk’s order to reflect the nforesaid 
sum of $09,180 that should not have been allocated to the 
costs of the quarterly audits, making the total costs re- 
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ceivalilc $1,872,453.15, and in all other roapectw deny 
TWA’s motion. 

/s/ Maxwell E. Cox 
Maxwell E. Cox 

(Sworn to November 9, 1973.) 
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Affidavit 

October 18, 1973 

State of California 
Col nit of Los A noelks 

John D. Cawley, being duly sworn, disposes [.sic] nnd says: 

(1) I am Vice President of the Hank of America National 
Trust and Savings Association, hereinafter referred to as 
Hank, with offices at 555 South Flower Street, Los Angeles, 
California 90071. Prior to my present position 1 held the 
title of Assistant Vice President of the Hank. In my 
capacity as Assistant Vice President, I was personally in¬ 
volved in the negotiations between the Hank and Hughes 
Tool Company (now known as Summa Corporation), here¬ 
inafter referred to as Hughes, culminating in the Hank's 
issuance of its letter of credit described below. 

(2) On June 22, 1970 Hughes entered into an agreement 
with the Hank where the Hank issued a letter of credit to 
Trans World Airlines, Inc., in the amount of $75 million. 
The letter of credit served as security for payment of a 
judgement awarded by the United States District Court 
for the Southern District of New York on April 14, 1970 
in the matter of Trans World Airlines, Inc., vs Howard It. 
Hughes, Hughes Tool Company and Raymond M. Holliday, 
Gl Civ. 2324, in favor of Trans World Airlines, Inc., nnd 
against defendants Hughes Tool Company and Raymond 
M. Holliday. It is my understanding that the Court entered 
an order approving the letter of credit as nn acceptable 
form of security to he furnished to Trans World Airlines, 
Inc., for payment of the judgement indicated above. 
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(3) The Bank charged and received from Hughes a fee of 
V& of 1% per annum on the $75 million letter of credit for 
the period June 22, 1970 through March 7, 1973 when the 
Bank was notified that the letter of credit was declared null 
and void by all parties. The fee charged was exclusively 
and solely for the issuance of the indicated letter of credit 
and for no other purpose. 

(4) A condition precedent to the issuance of the letter of 
credit was that it be secured by Hughes. A part of the 
security was the proceeds from a real estate loan granted 
aguinst a recorded deed of trust on properties owned by 
Hughes, principally located in Culver City, California. In 
conjunction with the preparation and documentation of 
that reul estate loan, Hughes paid the Bank a fee of $12,500 
and, in addition, paid $53,488.80 which was in turn re¬ 
mitted to the Title Insurance and Trust Company to pay 
the billing for its issuance of a title policy, plus $51.00 to 
the Los Angeles County Recorder for the recordation of 
the indicated deed of trust. 

Bank ok Amkiuca National Trust 
and Savings Association 

/s/ John I). Cawi.ky 

John I). Cawley, Vice President 
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State of California, 

County of Los Angeles, as. 

On October 18, 11)73 before me, the undersigned, a Notary 
Public in and for said State, personally appeared John D. 
Cawley, Vice President, Hunk of America N.T.&S.A., known 
to me to be the person X whose name X subscribed to the 
within instrument and acknowledged that he executed the 
same. 

Witness my hand and official seal. 

Signature Rose Judy De Liema 
Rose Judy De Liema 


Official Seal 
ftosE Judy De Liema 
Notary Public California 
Los Angeles County 
My Commission Kxpires Jan. 20, 1975 


4 
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[kmhi.km | BANK OF AMERICA 

National Division 

John I). Cawi.ky 
Vice President 

October 26, 1973 

Mr. David Dubin, Esq. 

Davis and Cox Attorneys 

One State Street Plaza—30th Floor 

New York, New York 10004 

Dear Mr. Dubin: 

At your request 1 forwarded an affidavit to you dated Octo¬ 
ber IN, 1973, That affidavit concerned the issuance by the 
Bank of America of a $75 million Letter of Credit in favor 
of T\\ A, which letter of credit was issued at the request of 
the then Hughes Tool Company. 

You have stated that it has been indicated to you that the 
fee charged appears excessive. While 1 do not believe it 
necessary to justify our charges, the fee was and is con¬ 
sidered proper if the circumstances surrounding the issu¬ 
ance of that letter of credit are considered, as well as the 
unique purpose for which it was issued, no less than its 
size and the period of time for which it was to bo outstand¬ 
ing. \\ bile not identical, for rough comparison purposes 
that letter of credit is substantially similar to standby 
letters of credit, commonly issued by banks, on which fees 
normally start at ’ ^ of I'i. As well, a rough comparison 
could be made to a situation where a bank is requested and 
does commit itself to hold credit available over a period of 
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time, for which commitment u fee is charged, which nor¬ 
mally is */a of 1%. 

In another context, the use of a letter of credit was prob¬ 
ably the least exp isive format for satisfying the Court 
Order. I make no pretense of being knowledgeable in the 
surety field, but 1 can’t help believe that if the normal 
surety bond had been issued that the fee would have been 
substantially higher. Also, my understanding is that surety 
bond fees are payable in advance for specified periods and 
termination of the need for such a bond prior to its ma¬ 
turity does not necessarily create a pro rata refund of the 
fee paid The fee on the letter of credit was paid quarterly 
and, at termination, the fee was prorated. 

1 hope this is of some assistance to you in satisfying com¬ 
ments made on this subject. I did not believe that an affi¬ 
davit was the appropriate format for this response and, 
therefore, I have drafted this letter. 

Very truly yours, 

/s/ J. D. Cawley 
John D. Cawley 
Vice President 

cc: Mr. Wm, E. Rankin, Treasurer 
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CKKTIFIKU Pl'BMC ACCOIXTANTS 

MASKIN’ &. SELLS 

IIorsTos, Texas 77002 
1200 Travis 
October 29, 1973 

Cahill (Jordon & Heindel 
Eighty l’ine Street 
New York, New York 10005 

Attention of Mr. Dudley B. Tenney 
Dear Sirs: 

\Ve have been asked by David S. Duhin, Esquire, of 
Davis A: Cox to reply to your letter dated October 19, 
1973 addressed to him. This letter will serve to answer 
those questions raised within the aforesaid letter. 

On page 3 of your letter, you requested a breakdown of 
our fees for 1907, 1968, and 1909 among the various divi¬ 
sions. The following table presents such infirmation, and 
includes audit fees billed to and paid by Surnmu Corpora¬ 
tion for the six years ended December 31, 1972 (in thou¬ 
sands) : 



1967 

1968 

1969 

1970 

1971 

1972 

Nevada Division . 

$ 85 

$140 

$174 

$199 

$230 

$240 

General Office . 

58 

38 

51 

50 

45 

50 

Oil Tool Division 

41 

47 

42 

42 

40 

30 

Aircraft Division 

32 

35 

3!* 

43 

42 

45 

Motion Picture Division 

2 

O 

• I 

2 

2 

3 

Fees billed as normal cost 

218 

202 

308 

338 

359 

368 

Fees billed as excess cost 




285 

213 

140 

Total billed. 

$218 

$262 

$308 

$023 

$572 

$508 
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The above amounts billed as excess cost are exclusive 
of $11,000, $10,000, anti $10,500, respectively for the years 
1070, 1971, and 1972 applicable to audit work performed on 
Hughes Air Corp., a significant subsidiary of Suinma 
Corporation. Such amounts have been excluded from the 
tabulation only for the purposes of comparison as ex¬ 
plained in a subsequent paragraph. 

In addition to the services reflected by the fees in the 
above tabulation, we performed various special services 
from time to time as requested by Summa Corporation. 
However, the time spent in connection with these special 
services, including the time spent in connection with the 
sale of the Oil Tool Division of Sumnu Corporation, were 
accounted for and billed separately; therefore the above 
amounts do not include fees for special services, except 
as noted in the following paragraph. 

Included in the lees billed as excess costs in the above 
tabulation for the year 1970 is $G9,18G applicable to special 
services involving the Nevada Division which was incor¬ 
rectly included by us in the amount billed as excess cost 
in our previous letters to Summa Corporation. Accord¬ 
ingly, the total of $G8G,951 included in Mr. Harris’ letter 
dated June 19, 19711 should be revised to $G17,765. Because 
of this oversight we have again reviewed the services per¬ 
formed for Summa Corporation during the years 1970, 
1971, and 1972 and satisfied ourselves that no other fees 
for special services were included in fees billed as excess 
cost in the above tabulation. 

On page 4 of your letter, you requested further explana¬ 
tion and detail <>f the methods used to allocate our fees 
between normal annual audits and quarterly audits. 
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The problem of such an allocation wan not simple, since 
some of the procedures performed in connection with the 
quarterly audits could be considered to benefit the annual 
audits; other procedures had no such benefit. One basis, 
which we consider reasonable, was to project amounts 
which normal audits of the respective divisions would cost 
and to consider fees in excess of these amounts to have 
lieen occasioned by the quarterly audits. The projected 
cost of a normal annual audit for 1070 was determined by 
reference to such fees for 19G7, 1968, and 19(111, considering 
all known changes in circumstances in 1970, including an¬ 
nual revision of our accrual rates used in determination 
of our fees. This process uus ulso used for revisions of 
normal auditing costs in 1971 and 1972. This method of 
allocation was used for all divisions for 1970, and for all 
divisions except Nevada for 1971 and 1972. 

The method used for the Nevada Division in 1971 and 
1972 involved an allocation of time by the men performing 
the audit work between tin- time spent on work benefitting 
the annual, as well as the quarterly, audit and the time 
spent on work benefitting only the quarterly audits. Such 
allocations were based on specific guidelines determined by 
our management as to which of our procedures be no fit ted 
the annual audits. The change in method in Nevada was 
made for internal purposes, and did not have a significant 
effect on the allocation of fees between the annual audit 
and quarterly audits. 

We know of no other methods, other than the two de¬ 
scribed above, which would result in a reasonable alloca¬ 
tion of fees between the annual audit and quarterly audits, 
and we believe the use of either of these methods, or the 
combination of the two, resulted in a fair allocation of 
such costs. 
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On page 4 of your letter you request an explanation of 
why TWA was charged for quarterly audits of Hughes 
Air Corp. Pursuant to the Court order of June 16, 1070, 
which required quarterly audits of Hughes Tool Company 
and Subsidiaries, it was necessary under generally ac¬ 
cepted auditing standards to perform sufficient audit work 
on the financial statements of Hughes Air Corp. in order 
for us to express an opinion on Summa Corporation’s 
balance sheet, since the investment in Hughes Air Corp. 
was material in relation to the financial position of Summa 
Corporation. The fees applicable to Hughes Air Corp. 
relate solely to quarterly audit work performed in connec¬ 
tion with the investment in that subsidiary and were billed 
to and collected from Summa Corporation; however, nor¬ 
mal costs for the annual audit were billed to and collected 
from Hughes Air Corp. Such normal costs and quarterly 
audit costs are therefore not included in the above tabula¬ 
tion for the purposes of comparison. 

On page 4 of your letter, you have raised questions as 
to the cost related to the audits of the Nevada Division 
for 1970. 

Because of the sudden increase in our workload due to 
the quarterly audit requirement imposed by the June 16, 
1970 Court order, the initial quarterly examination at June 
30, 1970 of the Nevada Division, had to be performed by 
our Las Vegas office using personnel from several of our 
other offices. By the time work on the September 30, 1970 
audit was begun, the permanent staff of our Las Vegas 
office had been increased and was sufficient to perform 
almost all audit work required without the use of borrowed 
personnel. 

An additional reason for the higher cost of the 1970 
audits as compared to the 1971 and 1972 audits wus that a 
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complete balance sheet audit of the Nevada Division was 
necessary at June 30, 1970 as a six-month period had 
elapsed since our last previous audit. At subsequent quar¬ 
ter-ends, our audit procedures were limited in some ureas 
because a shorter period of time had elapsed since the 
previous audit. 

We believe the foregoing fully answers all of the in¬ 
quiries contained in your October 19, 1973 letter. 

The contents of the foregoing letter are true and correct 
to the best of our knowledge and belief. 

Yours truly, 

IIaskin & Sells 

By /s/ Gene Harris 

Gene Harris, Partner 

By /s/ II. K. Hubert son 

11. K. Robertson, Partner 

The State or Texas: 

County or Harris: 

Before me, the undersigned authority, on this day per¬ 
sonally appeared Gene Harris, known to me to be the 
person whose name is subscribed to the foregoing letter, 
and acknowledged to me that he executed the same for the 
purposes therein expressed in the capacity therein stated. 

Given under my hand and seal of office, this the 29th day 
of October, 1973. 

/s/ Adele Bondesen 
Notary Public 

Adele Bondesen 

Notary Public in and for Harris County, Texas 
My Commission Expires June 1, 1975 
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The State of Texas: 

County of Harris : 

Before me, the undersigned authority, on this day per¬ 
sonally appeared H. K. Robertson, known to me to he the 
person whos“ name is subscribed to the foregoing letter, 
and acknowledged to me that he executed the same for the 
purposes therein expressed in the capacity therein stated. 

Given under inv hand and seal of office, this the 29th day 
of October, 1973. 

/s/ Adele Bondesen 
Notary Public 

Adele Bondesen 

Notary Public in and for Harris County, Texas 
My Commission Expires June 1, 1975 
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Plaintiff'* Summary of Cotta Submitted to 
Judge Metzner at Hearing of November 15, 1973 


A. Total costs taxed against TWA . $1,872,453.15* 

H. Cost of Bond . $1,699,430.40 

1. Interest 

at Va of 1$ per annum . $1,015,625.00 

2. Deed of Trust . $66,040.40 

(a) Bunk of America fee . $12,500.00 

(b) Title Ins. & Trust Co. fee . $53,488.80 

(e) County Clerk Recorder’s fee .... $51.60 

3. Quarterly Audits . $617,765.00** 

C. Costs at District Court Level . $173,022.75 

1. Pre-Default*** . $36,074.29 

2. Post-Default . $136,948.46 

I). Set-otT for Costs re: 

Hughes’s Deposition . $4,602.65 


* Amount actually taxed by Clerk was $1,941,639.15. Tooleo 
now concedes in opposing TWA's motion to retax that $69,186 was 
improperly charged against TWA for quarterly audits. The figure 
given reflects subtraction of the $69,186 from the total amount 
taxed against TWA by the Clerk. 

** Amount actually taxed less $69,180. 

*** This breakdown is the same whether we take as the cut-off 
date February 7, 1962 decision on motion to dismiss), May 28, 
1962 ientry of judgment on counterclaims) or March 8, l!»ti. r > (dis¬ 
missal of certiorari on counterclaims). 
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UNITED STATES DISTRICT COURT 
Southern District of New Youk 
61 Civil 2324 


[same title] 


Before: 

Charles M. Metzner, 

District Judge. 

New York, N. Y. 
November 15, 1973 
4.00 r*.M. 

Appearances: 

Cahill Gordon & Reindel, Esqs., 

Attorneys for Plaintiff 
By: Dudley B. Tenney, Esq., 

Marshall Cox, Esq., and 
Michael P. Tierney, Esq., of Counsel 

Davis & Cox, Esqs., 

Attorneys for Defendant 
By: Maxwell E. Cox, Esq. and 

David S. Dubin, Esq., of Counsel 

[2] The Court: This iH Mr. Tenney’s motion? 

Mr. Tenney: Yes, sir, it is. 

The Court: You may proceed. 

Mr. Tenney: I think, your Honor, that bnrring some¬ 
thing unforeseen, this will be the last time that this group 
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will be before you on this case. We really have made a 
major effort, your Honor, to get this tiling into a position 
where there aren’t any matters of detail that we need to 
bother you with, and I hope we have succeeded. 

A number of that kind of matters were resolved by 
agreement. Some were resolved by the Clerk. The princi¬ 
pal arguments 1 put forward on behalf of T\Y A. however, 
the Clerk pointed out, and I bad to agree with him, were 
arguments addressed to the discretion of the Court and 
beyond bis competence. Hut the specific computational 
things, I think with one small exception that I can come 
to later, it is only a possible exception, have been resolved 
and we won’t have to bother your Honor with details. 

I have here, I have made up, a single sheet summary 
of where the matter stands, your Honor. 1 will hand.it up. 

I have given copies to the defendants. As this sheet shows, 
the cost by the Clerk is the top figure, 1.872 million, of 
which by far the largest part is classified by the defen¬ 
dants as part of the cost of bond, l.fi!)!) million. 

[.'!] From the beginning of this question of costs we 
have conceded, your Honor, that the defendants were en¬ 
titled to the reasonable costs, on an ordinary basis, of 
the kind of lwind that would be issued to secure a stay. 
We have not contested that they have the right to a 
proper amount in that regard. 

The problem really nrises because we did not go, as 
your Honor well knows, through the ordinary procedure 
here, perhaps it could not have been done, and defendants 
have sought to recover for a number of expenses that we 
regard as inappropriate. 

I will iro down these different items quickly and give 
you our general position on them and then come back. 


i 
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Under the cost of bond, on the first item of interest, 
one half of one per cent per annum, we concede that they 
are entitled to a very large part, if not all of that. This 
is interest charged by the Hank of America, and we have 
u question as to amount, which 1 will come to u little later, 
hut hv and large there are no real disputes about that. 

The Court: What is the basis of such a charge? Did 
they put the money aside or was it subject to call? 

Mr. Tenney: This is what I would call a commitment 
fee, a commitment fee charged by the Hank of America, 
[4] for the $75 million that they wrote the letter of credit 
for for this bond. They charged the defendants one half 
of one per cent, what they call interest; since the money 
was not actually lent, 1 would call it a commitment fee. 
Hut that’s a matter of detail. It’s like the premium; it’s 
in the nature of a premium. 

The Court: What is your position on the 1,015,000 or 
would you rather do it another way? 

Mr. Tenney: I will come hack to that, if I may. 

The Court: Fair enough. 

Mr. Tenney: On the second item, the charges for the 
deed of trust, these are three different matters, costs in¬ 
volved in providing some security to the Hank of A* -rica, 
and for some reasons that I will go into in a n. -ment 
we think that all of those should be disallowed as a matter 
of principle. 

The quarterly audits, which is this very large figure of 
f>17,000, we think also that should he disallowed. 

Under (c), these are the more or less typical statutory 
costs, costs of special master’s fees, transcripts, and so on, 
of 173,000. We have no dispute as to the details of these 
amounts. Those are agreed to. 
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The problem is, and Ibis is a question addressed, [51 
as the Clerk put it, to your discretion, our position is, 
that since two very large conflicting claims were made 
here, a claim on our part against Hughes Tool Company 
and an even larger claim, set of counterclaims, against 
TWA and others, that the fact that TWA, like the addi¬ 
tional defendants, was tin* winning party on the counter¬ 
claims should be taken into account, and we believe that 
the precedents, particularly precedents in this circuit, in¬ 
dicate* that it would be a proper exercise of your Honor’s 
discretion to let the costs of that kind lie where they full 
without an allowance to either party of the costs. 

The Court: 1 think 1 have written that way once, have 
I not ! 

Mi. Tenney: 1 haven’t found your Honor’s opinion on 
that. I wish I had. 

The Court: I have a recollection that I did that. Go 
ahead. 

Mr. Tenney: We found a couple of Second Circuit 
opinions. 

This last, rather small item of four thousand six is a 
very small part of the costs that we were allowed when 
we thought that we were the victors in this matter, spe¬ 
cific costs not normally taxable but that were specific 
charges with respect to the aborted Hughes deposition of 
February 11, [li] 1903 that your Honor thought should be 
taxed because of the special circumstances there involved. 

To go back over these items one at a time, on the 
biggest single item, the 1,015,000, as your Honor may re¬ 
call, 1 had been advised by people that I thought were 
knowledgeable in the matter of surety bonds that the writ¬ 
ing of a surety bond for u large corporation in a large 
sum of money, comparable to this, would, if it could be 
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arranged, be done at a premium by a bonding company 
or a consortium of bonding companies that would charge 
$375,00O a year for it, that is, one quarter of one percent 
rather than one half of one per cent. 

Unfortunately we were unable at the time really to es¬ 
tablish whether this would have been practicable, and the 
defendants never seriously pursued the possibility, as your 
Honor commented in his opinion. 

We were finally furnished, just last Friday, as part of 
the defendant's reply papers, with an affidavit by the 
Hank of America and an accompanying letter that did, to 
our satisfaction, establish that this sum of money, this 
one half of one per cent, was in fact charged by Bank 
of America to Hughes Tool Company, and for this pur¬ 
pose, not for any other purpose. 

We are also prepared to concede that from the [7] Bank 
of America’s standpoint this was a reasonable charge. As 
a result, certainly a large part, if not all, of this the de¬ 
fendants are entitled to recover. 

TWA can only suggest that, in the light of this history 
that surrounded this question, something less than the 
full 1,015,000 might be allowed. But I have no objection 
to the propriety of the charge from the Bank of America’s 
standpoint or as to the fact that it wns in fact charged 
and paid for this particular letter of credit. So there is 
not very much contest on that one, except if your Honor 
thinks— 

The Court: I am worried about the 66 thousand dollar 
figure. 

Mr. Tenney: This represents things like recording fees 
for real estate, for placing loans on certain properties. 
This was the secured letter of credit. On this we have 
several points which I think are controlling. 
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First of all, in general, this kind of charge of estab¬ 
lishing that the borrower is in a position where the lender 
is willing to lend money, that is, the creation of mortgages 
and so forth, is normally a charge paid directly by the 
borrow. In this instance it apparently was paid initially 
by Hank of America and charged back to the borrower. 

[«] It seems to me more like lawyers’ fees, the kind of 
thing that a borrower has to do and shouldn’t be part of 
the cost of the letter of credit. 

Perhaps more important, the defendants gave us a copy 
and allowed us to make an extra copy that we can hand 
up 

The Court: Let me understand. If r. bond were posted 
where the surety company would charge you X jkt cent 
hut required that you post real estate as security, you 
would have to pay the cost of doing that! 

Mr. Tenney: Yes, \our Honor. 

The Court: They say— 

Mr. Tenney: They say that’s a proper addition to the 
charge. My understanding is normally it is not— 

The Court: If you had a bond posted, let’s assume it 
was a hundred thousand dollar Isind, and you could get a 
surety company to have written it, and then they won the 
appeal, I think they could only get hack from you the cost 
of the surety company. 

Mr. Tenney: That is my general understanding, your 
Honor. 

The Court: Not the cost of putting up the property with 
the surety company to secure it. Do you have [!>] anything 
on that, Mr. Coxt 

Mr. Cox: No. We did cite in our memorandum one case 
in which there were arrangements made, not the usual 
bonding arrangement, and the Court, it was a Ninth Circuit 
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case, held that the expenses incurred in arranging bank 
loans to put up the money were properly chargeable as 
costs. 

The Court: That’s a half of one per cent. 

Mr. Cox: The actual expenses of arranging the loan. 

The Court: This was done to satisfy you, really, not to 
satisfy the Court. 

Mr. Cox: This was done to satisfy the Hank of America. 

The Court: Also to let you get off the hook of putting 
up 110 per cent. 

Mr. Cox: Which we couldn't have done. 

The Court: Go ahead, Mr. Tenney. 

Mr. Tenney: On the case they cite, in that case there 
was a full hearing and it was found that the total expenses 
involved were less than the premium that would have 
otherwise been payable, so this is a different set up. This 
paper is a somewhat different point, your Honor. What 
I have just handed up to you is a letter agreement dated 
June 22, 1970 [10] between Hughes Tool Company and 
Hank of America which sets up the security arrangements, 
and on this the specific point that 1 wish to call your 
Honor’s attention to is on the second page, where it is 
stated what the security arrangements are to secure. 

Your Honor will see that they secure A, B and C. A and 
B are matters dealing with this letter of credit. C is “any 
other obligations of us”—that is, Hughes Tool Company— 
“to you.” 

It is publicly known, we happen to know and defendants 
certainly wouldn't deny, that Bank of America is the lead 
bank for Hughes 'fool Company and have been for many, 
many years. They have had extensive other borrowings. 
In addition to that it is known that they have, at least on 
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occasion, loaned very substantial sums of money, that bank 
lias, to Mr. Hughes personally. 

It is our understanding that the arrangements that the 
Bank of America has imposed on that have succeeded in 
having something, some kind of a relationship between 
the Hughes 'Pool Company's obligations and Hughes’ obli¬ 
gations, which we were never able to get here. 

But the point is that by its face these securities, this 
security that was put up, by the face of this agreement, 
operated as a security for all obligations of [11] Hughes 
Tool Company and not just this letter of credit. We asked 
on at least two occasions in writing, and once orally at 
least, for detailed information as to what other obligations 
there were during this period and immediately prior to this 
period between the Bunk of America and Hughes Tool 
Company, and Mr. Hughes’ obligations might have some 
relationship to it. We were given no such information. 

Even without the information, it is dear that there were 
substantial other obligations secured by this. This is a 
rearrangement of the general corporate financial structure. 
I just don’t think that that is properly a charge here. That 
is the $b»i, <NM) figure. It applies to all three of those matters. 

The Court: Now the quarterly audits. 

Mr. Tenney: The quarterly audits. 1 think that that is 
even farther removed, your Honor. I think your Honor 
will remember, during this period of time which lasted 
almost three months while there were constant hearings, 
almost, going on before you as to what arrangements should 
be made to procure a stay, that our principal concern, the 
princ ipal concern that I addressed to your Honor, was the 
problem that TWA felt it faced that the KM) per cent stock¬ 
holder of Hughes Tool Company might, through his control 
of Hughes Tool Company, and since he was not within the 
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jurisdiction [12] of this Court, remove from Hughes Tool 
Company in one way or another the assets that would 
otherwise stand behind Hughes Tool Company and its 
obligation to pay the judgment. 

I said to your Honor at the very beginning of these 
tilings, of these questions, while we were trying to explore 
whether we could get a lien on some of these properties, 
getting a list of properties to see whether liens could be 
imposed, I said to your Honor that “the entire lien picture 
could be obviated if we hud what 1 believe TWA had, what 
I believe most lenders would expect from a company owned 
by a single stockholder, if we had a kind of guarantee by 
that stockholder.” 

If that had been available, if they had been willing to do 
that, it could have been worked out. There might have been 
some difficulties. It wouldn’t necessarily have involved sub¬ 
jecting him to the general jurisdiction of the Court. But 
they were not willing to go into that, ns your Honor will 
remember. 

1 think your Honor will also remember that I argued to 
the bitter end, without success, for two clauses in the order 
that were directed to the same matter: one, an order limit¬ 
ing dividends, and I asked for suggestions from the defen¬ 
dants as to amount, any reasonable amount [l.'t] needed 
for the stockholders’ maintenance, needed to pay taxes, 
just so that there would be a limitation that would prevent 
removal of large quantities of the necessary assets in the 
form of dividends. 

I asked also, or, without that, I asked at least—and I 
wanted them both—for an order prohibiting Hughes Tool 
Company from transferring any substantial assets for less 
than fair value. What I had in mind there, of course, was 
the possibility of gifts, say, for example, to Howard 
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Hughes’ Medical Institute, a charitable organization of 
which Mr. Hughes is the sole trustee. We wanted an order 
of that kind. 

Those orders were bitterly contested. Defendants were 
not prepared to accept it. It was because we were not abb* 
to get any kind of effective assurance that the assets of 
Hughes Tool Company would not vanish before our eyes 
that we had to accept what was a very poor second best, 
the suggestion of the defendants that they give us these 
certified quarterly audits by Haskins & Sells, for which 
they are now charging us over $<>00,000. 

Your Honor, it would not have cost them a nickel maybe 
I am exaggerating; maybe it would have cost them a few 
dollars—to work out an arrangement by which we had 
a guarantee from Mr. Hughes. 1 think your Honor will 
recall [14] enough of the history of the case to recognize 
why we did feel some concern. When they make this 
arrangement, they volunteer it, they volunteer it in lieu 
of things that were from the ordinary defendant’s stand¬ 
point quite simple, I believe, and cost free. 

I don't see that they are entitled to recover that on the 
ground that it is part of the normal charge for securing a 
superseding bond. I really don’t have any more to say on 
that. It just seems to me on principle, your Honor, not to 
belong there. 

I said a moment ago that there is perhaps one respect 
in which the details have not fully been agreed. I don’t 
believe any charges for auditing fees should be allowed. If 
your Honor feels that auditing foes are properly chargeable 

here, then I do not believe that the ... is sufficient for 

us to accept this amount. 

The Court: It looks a little high, doesn’t itT 

Mr. Tenney: It seemed a little high to ns. We have had 
a number of letters from Haskins & Sells giving us sort of 
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piece by piece—it is a little hard to get it out—some of the 
details as to how they did it. it is based on an estimate of 
what they would have charged Hughes Tool Company if 
we had not been around, and then they subtract from that 
the amounts actually charged to Hughes Tool Company 
[15] and charge us with the difference. 

The last thing I want to do is to impugn the honesty 
of Haskins k Sells in this. Hut, on the other hand, this kind 
of subjective allocation is not the easiest thing for us to 
accept, you see. With the best will in the world, lie may 
not have the same idea. 

The Court: Let's go on to C, costs at district court level. 
Do you have any problems there f That’s the counterclaim 
problem. 

Mr. Tenney: Yes, that’s the counterclaim problem. 

The Court: I) is the— 

Mr. Tenney: I) is the small charge that was allowed 
with respect to our special preparations. There is no 
lawyers’ time in that, for example. I have forgotten the 
exact details, but it was worked out at the time of your 
Honor’s order in 1970. It involved moving a few files, one 
file clerk, I believe, that sort of thing. The amount is not 
big, but it is a question of principle for us. We think that 
should be a setoff against whatever is allowed here. 

This was a sanction with respect to a failure to even 
advise any of the parties as tr what was intended at the 
time of the default. It was on that ground that this [16] 
type of charge was evolved. 

The Court: I remember. 

Let me hear from Mr. Cox. That’s all? 

Mr. Tenney: That's it, your Honor. 

Mr. Cox: Your Honor, as 1 understand it, there is no 
real dispute about the interest - 
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The Court: I gather we are concerned only with 11-2 
and 11-3. 

Mr. Cox: On H-2, the fact is that this security interest 
was created solely in connection with the letter of credit. 
Mr. Cawley of the Hank of America has so stated. The 
only reason that there was a provision in it that it would 
secure all other indebtedness is that tin* banks always put 
provisions in their agreements that if they have security 
for something, it will secure all other indebtedness. 

The fact is that there was no other indebtedness between 
the Hughes Tool Company and the Hank of America. These 
were expenses that were required by the Hank of America 
in order to accept the security. We asked for other 
expenses, like lawyers’ fees and various other items. They 
were disallowed. We are not appealing for that. Hut it 
seems to me that this is in a differ*- it category. Without 
this we could not have posted the stcurity. 

As for the quarterly audits, I suppose, in view of [173 
what Mr. Tenney has said, it is necessary to go back into 
history a little bit. The first time tha this matter of a lsmd 
was before this Court, on May 11, 1970. there was a discus¬ 
sion about various means of securing the obligation, what 
TWA would require, and Mr. 'Penney said in the trun 
script, page 13: 

“Mr. Tenney: Tf a bank or some other lending insti¬ 
tution were to lend money, furnish credit, did other 
things that involved the kind of tiling that tin* defen¬ 
dant is asking the plaintiff here, for a substantial 
amount of money, that lending institutions would 
exjx-ct and would get certain things. It would get 
detailed financial statements, certified detailed financial 
statements, certified at least annually bv an outside 
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auditing firm, at least quarterly by the responsible 
financial authorities of the defendants.” 

That was the genesis of the Haskins & Sells quarterly 
audit. On May 10th Mr. Davis wrote to Mr. 'Penney and 
offered to furnish quarterly audits certified hv Haskins 
& Sells. Mr. Hayes reiterated that offer before the Court 
on May 20, 1970, and on the same day—excuse me, he 
thereafter said that, yes, he was going to insist on quar¬ 
terly. “We do need continuing information as to the 
defendant’s [18] financial position." That was on June 
3rd. 

It may be that as Mr. Tenney suggested that if Mr. 
Hughes did this or that, and as I remember what he sug¬ 
gested, he should also pledge all his Hughes Tool Company 
stock, something else might have happened. Rut, as the 
Court rightly remarked, Mr. Hughes was not in this case 
and it was not Mr. Hughes that was required to post 
security, it was the Hughes Tool Company. 

Though there are some that do not believe it, whether 
Mr. Hughes controls the Hughes Tool Company, the Hughes 
Tool Company does not control Mr. Hughes. In any event, 
the Haskins & Sells reports were required by the order of 
this Court, and the expenses in tin* amount of $017,000 seem 
high. However, Haskins & Sells made an exhaustive study 
of these matters. 

Basically what they did with respect to all except Nevada 
was to say: All right. The usual annual audit charges have 
been so much. Our charges have gone up. So in a given 
year they would have come to this figure. Those charges, 
we are not going to charge TWA any of that amount, 
whether or not the actual hill came to that amount, because 
that would have been a fair charge for the annual audit. 
The excess wus for the quarterly audits allotted to it. 
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In Nevada, the people that actually did the work [19] 
made an allocation. Like all allocations, it takes a certain 
expertise. This is what they came up with. 1 think it is 
as good u job as could possibly he done. 

The Court: How many quarterly reports were involvedf 

Mr. Tenney: Ten including two regular annual audits. 

Mr. Cox: I believe ten. Seeing this was something to 
be done by the Court’s order, it seemed to us to be a neces¬ 
sary cost incurred by Hughes Tool Company in order to 
obtain a stay. 

As to the costs at the district court level, in the first place 
the great majority of those costs were incurred after the 
additional defendants were out of the case related to mat¬ 
ters before Mr. Brownell, and all those expenses obviously 
had nothing to do with the counterclaims. 

The Court: That’s the $130,0001 

Mr. Cox: That’s the $130,000. 

As to the expenses prior to that, including the fees paid 
to Mr. Rankin, it is quite true there were counterclaims in 
this case. It is also true that they were never actually liti 
gated, as your Honor will recall. 

Basically, as far as TWA was concerned, as they fre¬ 
quently remarked to this Court, it was a matter not of our 
collecting money from them but of whether the additional 
defendants owed Hughes Tool Company money and owed 
TWA money. t20] 1 don’t think it i< comparable to cases 
where there is a counterclaim. 

Where there is a counterclaim, the matter i* tried and 
there is a Mexican standoff, where the Court as a matter 
of discretion may say, “Well, each party will bear its own 
co'ts.” 1 would remind the Court that in its ord< dismiss¬ 
ing *he complaint, it said it was to be dismissed with 
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costs. 

As to the $4,000 for the expenses of Mr. Hushes’ deposi¬ 
tion, it just seems to me that it is a little late to Ik* imposing 
sanctions for that. 

Thank you, your Honor. 

The Court: All right. Mark it submitted. 
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Opinion and Order of Judge Metzner 
Dated January 10, 1974 

UNITED STATES DISTRICT COURT 
Soothers District of New Yoke 

Filed Jan 11 1974 

61 Civ. 2324 
#40204 


[same title] 


Metzner, D . J .: 

IMaintitT moves to review the action of the Clerk in 
taxing costs in favor of the defendant. 

The total costs taxed by the Clerk against Trans World 
Airlines (TWA) was $1,941,039.15. The defendant Hughes 
Tool Company (Tooleo) agrees that $09,186 was improp¬ 
erly charged against TWA for quarterly audits and thus 
the total cost taxed should have been $1,872,453.15. 

I find that the charge of one-lialf of one per cent per 
annum interest ($1,015,625), which in reality was n com¬ 
mitment fee on the $75,000,000 letter of credit issued by 
the Rank of America is a proper cost to be taxed against 
the plaintiff. The charge is similar to the premium paid 
for a supersedeas bond. 

The taxation of $66,040.40 to cover charges incurred in 
connection with security for the letter by Tooleo is dis¬ 
allowed. Such costs must he borne by the defendant. 

The charges of Haskins &• Sells in the amount of $617,765 
for the quarterly audits must be disallowed us taxable 
costs. These audits were accepted by the court at the re- 
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quest of the defendant as a less drastic but more costly 
form of protection of the judgment recovered by the plain¬ 
tiff. It is perfectly clear from the proceedings in the 
spring of 1070 that Toolco was most interested in con¬ 
ducting business as usual. 314 F. Supp. 94 (8.D.N.Y. 
1970). Since the defendant needed and was using millions 
of dollars to buy a hotel and an airline, and making alter¬ 
ations to hotels at the time it was called on to bond the 
judgment, it should hear the cost of allowing business to 
go on as usual. 

The $173,022.75 taxed as costs at the district court level 
is proper. This ease is not akin to those where claims and 
counterclaims are disposed of in the same trial. 

Plaintiff is entitled to a setoff for costs of $4,602.65 re¬ 
garding the Hughes deposition. 

So ordered. 

Dated: New York. N Y. 

January 10, 1974 

Charles M. Mf.tzner 
V.S.D.J. 
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Notice of Appeal 

I'NITKD STATUS DISTRICT l'(H'KT 
Sormi KN District ok New York 
61 Civ. 2324 


Tuans World Airlines, Inc., 
—against— 


Plaintiff, 


Howard R. IlrmiEs, IIi oiies Tool Company 
and Raymond M. Holliday, 

Defendants. 


Notice is hereby given that Si'mma Corporation (for¬ 
merly known as IIuuulh Tool Company) and Raymond M. 
Holliday, defendants in the above entitled action, appeal 
to the Court of Appeals for the Second Circuit from so 
much of the opinion and order entered in this action hv 
Honorable Charles M. Metzner, Cnited States District 
Judge, on January 10, 1074, Opinion No. 40204, which dis¬ 
allowed $6S3,H05.40 of the defendants' claim for costs previ¬ 
ously awarded by the Clerk of the Cnited States District 
Court, Southern District of New York, on October 16, 1973, 
Judgment No. 73.H40, and which awarded I ran’s World 
Airlines, Inc. a setoff in the sum of $4,602.65. 

Dated: New York, New York 
February 7, 1974. 
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Notice of Appeal 
Davis & Cox 

/*/ By Maxwell, E. Cox 

A Member of the Firm 
Attorneys for Appellants-Defendants 
One State Street Plaza 
New York, New York 10004 
[212] 425-0500 

To: Cahill Gordon & Rkindel, Esqs. 

Attorneys for Plaintiff 
80 Pine Street 
New York, New York 10005 




UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


TRANS WORLD AIRLINES, INC., : 

Plaintiff-Appellee, : 

I 

-against- :Docket NO. 74-1243 

HOWARD R. HUGHES, HUGHES TOOL COMPANY s 

and RAYMOND M. HOLLIDAY, 

• 

Defendants-Appellants. 

: 


STATE OF NEW YORK ) 

: ss.: 

COUNTY OF NEW YORK ) 

CANNY M. PEPITONE, being duly sworn, deposes and says: 
That deponent is not a party to the action, is over 18 
years of age and resides at 224 West 13th Street, New York, 

New York. 

That on the 20th day of May, 1974, deponent served the 
within APPENDIX to the Brief filed in the above captioned matter 
upon Cahill Gordon & Reindel, at 80 Pine Street, New York, 

New York, by delivering true copies thereof to them personally. 
Deponent knew the persons so served to be the persons mentioned 
in said papers as Attorneys for Plaintiff-Appellee. 















